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THOMPSON'S CASE. 


1. The acts of Congress, as they stand approved by the President, and 
enrolled in the Department of State, are conclusive evidence of the writ- 
ten law. 

2. Neither the journals of Congress, nor any other species of extrinsic evi- 

. dence, can avail to strike anything out of the acts passed, or interpolate 
anything into them. 

8, Where an act of Congress was passed, approved, and enrolled, requiring 
payment of money out of the treasury to a citizen, such payment 
cannot be refused on the ground that the law as it passed was coupled 
with a condition which, by accident or design, was left out of the en- 
rolled bill. | 

4. Where the Secretary of the Treasury suspended the execution of a law 
for that reason, and the party entitled to the money made an abortive 
attempt to comply with the alleged condition, he was not thereby pre- 
vented from afterwards demanding his rights according to the law as 
it stood enrolled. 

6. Where the expressed object of suspending the law was to give Congress 
an opportunity .to correct the supposed error or fraud, and three ses- 
sions of Congress passed without such correction, after the facts were 
communicated to both Houses, the law ought to be executed without 
farther delay. 


ATTORNEY GENERAL’S OFFICE, 
March 24, 1857. 
Str: I have received your letter relative to the claim of 
R. W. Thompson, together with Mr. Guthrie’s letter calling 
your attention to it, and several other papers pertaining to 
the same matter. 
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By the 27th section of the civil and diplomatic appropria- 
tion bill, passed and approved on the 3d of March, 1855, 
it is enacted that the Secretary of the Treasury shall pay 
to R. W. Thompson, out of any money in the treasury not 
otherwise appropriated, one-half the amount stipulated for, 
between him and the Menomonee Indians, in a memorial 
and an agreement which are specified and described in the 
act. (10 Stat. at Large, 674.) 

I have given not the words but the substance of the act. 
It is so unambiguous, simple, and plain that no man can 
misunderstand it. Iam not aware that any question has 
ever been raised about its meaning, or that any two per- 
sons in or out of the Government have understood its man- 
date in different senses. Nor can there be any intrinsic 
difficulty in the way of rendering obedience to it. What 
it commands to be done may easily be done if the Secre- 
tary of the Treasury sees proper to do it. Itis but looking 
at the memorial and agreement referred to in the law, and 
dividing the amount there stipulated for into halves, and one 
_of the halves is the sum which you are commanded to pay 
out of any unappropriated funds in the treasury. I repeat, 
therefore, that on the face of the law there can be neither 
doubt of Mr. Thompson’s right, nor difficulty about the 
performance of your duty. 

But it seems from the letter of Mr. Guthrie, and the 
opinion of Mr. Cushing, that soon after the passage of the 
act an allegation was made by some one that a proviso, 
materially changing its effect, had been agreed to by both 
houses, but left out of the enrolled bill, "What evidence the 
assertion was supported by I know not. I take it for 
granted that it must have been strong, since it was sufficient 
to convince the judgment of your predecessor and mine. 
You have not made the evidence on that point a part of the 
present case; and, for reasons which will be apparent here- 
after, 1 have not sought it out. 

We cannot go behind the written law itself for the pur- 
pose of ascertaining what the law is. An act of Congress 
examined and compared by the proper oflicers, approved 
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by the President, and enrolled in the Department of State, 
cannot afterwards be impugned by evidence to alter and 
contradict it. It imports the absolute verity of a record, 
at least in so far that no extrinsic proof can be received to 
erase one thing from it or to interpolate another into it. If 
there be an apparent conflict between the journals and the 
law as finally approved and enrolled, the journals have no 
claim to superior authenticity. 

It certainly has happened very often, and might happen 
any day, that a clerk neglects to note down the result of a 
vote which strikes out a clause or section from a bill on its 
passage. On the strength of such a hiatus in the journal, 
who would say that the section stricken out should be con- 
sidered part of the law after it is passed and enrolled? If 
the law is to be looked for in the journals, the President 
ought to examine all the journals of both houses before he 
approves a bill; for they may contain evidence of provis- 
ions which are not in the bill and which he would not ap- 
prove of. But this mode of finding law in the journals is 
not all. «If the law may be changed by reference to the 
journals, any other evidence, written or parol, may be re- 
ceived for the same purpose, and an act of Congress which 
has gone through all the forms of the Constitution, and is 
authenticated according to law, may afterwards be mended 
or marred by the testimony of any spectator who happened 
to be present when it passed. What is in, or what is not 
in, a statute would then be a question as open to contra 
dictory proof on both sides as the terms of a horse trade. 

And who shall decide such disputes when they arise? 
The judiciary? It would be a new service to the judges, 
but perhaps, with the aid of jurics and some enlargement 
of equity powers to perpetuate testimony, a sort of justice 
might be accomplished in some cases, with a good deal of 
trouble. But an executive or ministerial officer wanting 
those aids would often be obliged to decide at random. 
We must take the acts of Congress as we find them, with- 
out addition or diminution. This rule is so obviously | 
necessary that no other has ever been seriously proposed. 
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The clause which it is said Congress intended to insert, 
but did not, into the bill authorizing the payment to Mr. 
Thompson, is as follows: “Provided that the same be paid 
with the consent of the Menomonees.” If this had actually 
been part of the law, it would have made his right to the 
money conditional. He would, in that case, have been 
obliged to get from the Indians a new assent in addition to 
that which they had previously given in their memorial 
and agreement. But this proviso being omitted, his right 
to the money was absolute. I need not say that such an 
omission cannot be supplied by construction. Nor dol 
see how the omitted proviso can, upon any ground what- 
ever, be treated as part of the law. | 

On account of the supposed accident or design by which 
the proviso was omitted, the late Secretary of the Treas- 
ury, acting under the advice of the Attorney General, re- 
fused, to pay Mr. Thompson the money which, by the 
terms of the act, he was entitled to, and the execution of 
the law, ‘as it stood, was suspended by the President until 
Congress could be consulted on it. I do not presume to 
discuss the propricty of this measure. That it was well 
meantIam sure. But, at all events, it is past and done. 
If it was right, the country has the benefit of a good ex- 
ample; if it was wrong, it cannot now be recalled. But 
the object and purpose for which the Attorney General 
advised the suspension of the law has been fully carried out. 
Congress was consulted, and the facts communicated in a 
message of the President. There have been three sessions 
since that time, and the law stands yet unchanged in every 
letter. The lower house seems to have taken no notice of 
the subject. But the Senate, on the 8th of August, 1856, 
passed a resolution solemnly expressing its opinion that 
Richard W. Thompson was entitled to be paid the sum 
appropriated by the 27th section of the civil and diplo- 
matic appropriation bill of March 8, 1855. After such a 
response from the Senate, and the silent acquiescence of 
the House for three whole sessions, any further postpone- 
ment can hardly be thought necessary for the purpose of 
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consulting Congress. The question must now be between 
obedience and disobedience to the admitted will of the Na- 
tional Legislature. 

After payment to Mr. Thompson had been refused at 
the treasury, an agent was appointed to take the sense of 
the Menomonees, and ascertain whether they would assent 
or not to the payment of his claim under the law. The 
agent reported their refusal to assent, and Mr. Thompson 
complained that they were prevented from giving their as- 
sent by the improper interference of the agent himself. 
Should these facts have any influence on the decision now 
tobe made? Congress declared that Mr. Thompson should 
be paid a certain sum out of funds in their own treasury, 
which they had a right to appropriate to that object. From 
this determination of Congress no appeal lay to the Men- 
omonee Indians. The payment of the money was not 
made dependent on any future expression of their will. 
Their refusal to sanction the law could not repeal it, or in 
anywise diminish the obligation of the Executive to carry 
it out. When Congress commands a thing to be done, 
and the Menomonee Indians forbid it to be done, it is not 
very difficult to decide where obedience is due by an offi- 
cer of the United States Government. To follow the act 
of Congress, and not the decision of the Indians, would be 
a tolerably plain duty in any case; but here it is rendered 
plainer still by the consideration that it is a disputed and 
doubtful question of fact whether the unbiased opinion of 
the Indians is opposed to the law or not. 

But Mr. Thompson agreed to take the sense of the In- 
_ qians, and to that end he assented that an agent should be 
appointed, Did this bind him to stand or fall by the agent’s 
report? If he had gn absolute right under the law to be 
paid, I cannot say that I think he forfeited that right by an 
abortive attempt to comply with a condition which the law 
did not impose on him. He made a voluntary. effort to 
strengthen himself with the Treasury Department by doing 
what he could not legally have been required to do. This 
docs not prevent him from falling back on the naked law, 
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and standing there in defence of the rights which it gives 
him. 

These, I presume, are all the facts and circumstances to 
which you refer as having transpired since the passage of 
the act. There is but one point more to be noticed. That 
is raised by your inquiry, “whether the provision authori- 
zing the payment to Mr. Thompson is rendered nugatory 
by the subsequent provision requiring that amount to be 
deducted from future payments to the Menomonee Indians?” 

" Congress has no authority to abrogate a treaty made by 
the Executive, any more than the Executive has to abrogate 
a law passed by Congress. But itis not to be presumed 
that such was the intent of the act under consideration. 
Congress took the responsibility of paying a debt due from 
the Indians to Mr. Thompson, out of the United States 
treasury. Their power to do this cannot be denied; and 
Mr. Thompson has no interest in any other part of the law. 
The other provision for deducting the amount from the fu- 
ture annuities to become due under the treaty was inserted, 
no doubt, upon satisfactory evidence that the Indians were 
agreed to it. We cannot act now upon the assumption that 
they will resist the deduction when the proper time comes 
for making it. But if we knew that such would certainly 
be the fact, Mr. Thompson’s rights could not be affected by 
it. Congress has chosen to say that he shall be paid at all 
events, and has taken upon the Government all the risk (if 
there be any) of getting a deduction from the Indians. The 
United States have bound themselves by treaty with the 
Menomoncees to pay them certain sums of money. At the 
stipulated time we must meet this responsibility, either by 
payment of the money to the Indians, or else by proof that 
it is already paid, with their consent, to an individual who 
was their just creditor. The act of Congress ordering the 
deduction from the Indians will not conclude them on the 
question of fact, whether they did assent or not, But that 
is no reason why Mr. Thompson, who has the act of Con- 
gress in his favor, should not receive what it gives him. 

Not seeing any reason for resisting the will of Congress, 
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as expressed in this law, I can only conclude by advising 
your literal obedience to its provisions. That course is al- 
ways the safest. 
I am, most respectfully, yours, &c., 
J. 8. BLACK. 
Hon. Howe.t Coss, 
Secretary of the Treasury. 





DIPLOMATIC PRIVILEGES, 


1. If a slave, employed by the representative of a foreign government 

without the owner's authority, be reclaimed by the owner with or with- 

out legal process, the reclamation is not a breach of diplomatic privi- 
lege. 

2. For injuries done by private persons to the representatives of foreign 
governments, the Government of the United States affords redress through 
its judicial tribunals. 

8. The Executive Department has no power to redress such injuries. 


ATTORNEY GENERAL’S OFFICE, 
March 80, 1857. 

Sm: I have had the honor to receive your letter enclos- 
ing two notes from the Austrian Minister, in which he 
complains that his rights have been invaded by the arrest 
of his servant on the 4th instant. I have read those notes, 
together with the communications of the District Attorney 
to your department, and without delay I give you, as you 
request, my opinion on the legal questions involved. 

The case, simply and plainly stated, is this: The Cheva- 
lier Hiilseman took into his house, and kept in his service 
for some months, a negro woman who was the slave of a 
gentleman residing at Port Tobacco, in Maryland. On 
the 4th of this month she was seen on the street, arrested, 
and restored to her master, by two of his friends. Was 
this such a breach of the Minister’s privileges that the 
President is authorized to interfere for his redress? If yes, 
what specific redress ought to be afforded? 

The minister of a foreign government residing here has 
no power or authority, by the law of nations, to make con- 
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tracts of any kind with persons who are under a legal 
disability to perform them. He has no privilege which 
enables him to retain in his employment the wife, child, 
apprentice, or slave of a citizen without his consent. If 
he docs so, the injured husband, parent, or master is not 
disarmed of the right of recaption by the mere fact that 
the wrong-doer is the representative of a foreign prince. 

This rule is very clearly defined and fully established by 
writers of unquestioned authority. That it is just, neces- 
sary, and consistent with reason, is shown by a bare sug- 
gestion of the difficulties to which any other would lead. 
If a minister may take whom he pleases into his service, 
and keep them, without regard to the rights which others 
have acquired to their custody, then he may make his 
house the place of refuge for any discontented wife, rebel- 
lious child, or fugitive slave, in the country to which he is 
accredited. By parity of reasoning he could hire the 
soldiers of a garrison, or take the sailors from a ship into 
his service, and shelter them under his privileges from the 
pursuit of their officers. Nor is it easy to see why, on the 
same principle, he may not protect a felon from the punish- 
ment due to his crimes. If this were the law of nations, 
there is no government in the world that would not be 
compelled, in self-defence, to refuse all other governments 
permission to be represented by ministers residing within 
jts territory. 

The woman whose arrest the Austrian Minister com, 
plains of was a slave. His note does not deny this, and the 
report of the District Attorney proves it. Any contract, 
therefore, which the Chevalier Hiilseman may have made 
with her was absolutely null and void; nor could he, by 
any conceivable means whatever, gain a legal right to her 
services, unless by the consent of her master; and it is not 
alleged that he had such consent. In fact and in truth she 
wag not his servant, but the servant of another person. 
The restoration of the woman to her owner was not, 
therefore, an aggression upon the right of the Austrian 
Minister, since he had no right, title, or claim to her; but 
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it was the reinstatement of Mr. Thornton im a right which 
was undeniable. | 

The Minister’s note of the 19th lays some stress on the 
fact that the men who arrested the woman had no warrant 
against her. ‘This does not alter the case, By the law of 
this District, a slave escaped from his master may be taken 
up without process, if it be done, as it seems to have been, 
done here, bona fide, and with the honest purpose of send- 
ing him to his master. 

It is not to be doubted that the Chevalier Hiilseman was 
misled by false representations into the belief that the 
woman in question was free. If he had known her real 
status he would not have kept her without the consent of 
her master. It cannot fairly be presumed that he would 
have accepted her services if he had been conscious that 
they were due by the law of the land to another. But his 
mere belief that he had a right to contract with her did not 
give him that right, nor is her master’s title in the least 
weakened by the purity of the Minister’s intentions. 

This reasoning brings me to the conclusion that no in- 
jary has been committed against the Chevalier Hiilseman 
which gives him a just cause of complaint, and that the 
only sufferer by the whole transaction is the gentleman 
whose servant was illegally kept from him. But if this 
proposition were doubtful—if the arrest of the woman had 
been, as the note of the Minister calls it, a lawless proceed- 
ing—his obvious remedy would have been an appeal to the 
judicial authorities of the District. The extra-territorial 
privileges of a minister consist in an exemption from 
laws to which the other inhabitants of the country are 
subject. It is the duty of this Government to guard these 
immunities by interposing its powers between the minis- 
ter and any of its own functionaries who attempt to vio- 
late them. But lawless proceedings can be prevented only 
by exemplary punishments, and for this purpose we have 
no machinery except the courts, which are open to all. 
When a wrong has been done to a minister, the Depart- 
ment of State might well be expected to aid and assist him 
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in procuring redress, and to take a deep interest in seeing 
that he gets it; but it can come only through the judiciary. 
If an injury be committed against the President himself, he 
has this remedy and no other. Happily, no other can be 
needed, either for a minister or anybody else, in a country 
where justice is administered as it is here, without sale, 
denial, or delay. 

In conclusion, I am clearly of opinion— 

1. That the woman named in the note of the Austrian 
Minister was not his servant; 

2. That she was the servant of Mr. Thornton; 

8. That Mr. Thornton’s right to reclaim and retake his 
servant was in full force on the 4th of March instant; 

4, That the right of recaption was legally exercised; 

5. That the exercise of that right was not accompanied 
by any acts which amounted to an invasion of the Minis- 
ter’s privileges; 

6. That the President is not bound by any rule of inter- 
national law to furnish redress in a case like this, where 
no grievance has been suffered; and, 

7. That if the arrest of the woman had been unlawful 
and injurious to the Chevalier Hiilseman, he could not get, 
and would not need, any other redress than what the 
courts would promptly afford him. 


Very respectfully 
J. 8, BLACK. 
Hon. Lewis Cass, 


Secretary of State. 





CLAIM OF CARMICK AND RAMSEY. 


1. Where the claim of a mail contractor is referred by an act of Congress 
to the Comptroller of the Treasury for an adjustment of the damages 
which he alleges have been occasioned by the abrogation of the con- 
tract, the Postmaster General has a right to be heard before the Comp- 
troller in vindication of the acts of his department. 

2. Having such right to be heard, the Postmaster General may take the ad- 
vice of the Attorney General upon any question of law involved in the 
case. 
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3 A contract with the Postmaster General for carrying the mail to a foreign 
country, which by its terms is to commence when it is ratificd by Con- 
gress, and to he void in case such ratification is withheld, docs not bind 
either party until the ratification stipulated for is given. 

4. In such a case, if Congress does not ratify the contract, the contractor has 
no right to carry the mail, and the Postmaster General has no lawful 
authority to permit letters or packages to be transported by him 
from one post office to another. 

5. Such a contract does not bind the Postmaster General who makes it, or 
his successor, to recommend the ratification of the contract to Congress. 

6. If the Postmaster General be of opinion that such a contract is un- 
wise and impolitic, it is his duty to denounce it as such in his report. 

7. Neither the expression of an opinion in favor of such contract by the 
Postinaster General, nor his order to the postmasters not to deliver mail 
matter to the contractor, can be regarded as a bargain, rescission, or Vi0- 
lation of the contract. 

8. If the act of Congress requires the Comptroller to adjust the damages due 
on account of the abrogation of the contract, those words do not require 
him to regard the contract as having been abrogated or violated, when 


in point of fact it was faithfully kept, and all its conditions performed 


by the Post Office Department. 

9. Such a law authorizes the Comptroller to award damages exclusively for 
the abrogation of the contract, and if it never was abrogated, no dama- 
ges at all can be allowed. © : 


ATTORNEY GENERAL’s OFFICE, 
April 7, 1857. 

Sr: Your letter relative to the claim of Edward H. Car- 
mick and Albert C. Ramsey, for damages under the act of 
Congress passed 18th August, 1856, (11 Stat. at Large, 95,) 
and asking my opinion on certain questions therein pro- 
pounded, has been duly received, and I have considered the 
case, 

The claimants’ counsel have handed me a written argu- 
Ment, in which I am urged not to answer your questions, 
on the ground that your department has no concern with 
the matter. If this were true in point of fact, I might law- 
fully send back your communication without a reply. But 
what right have I to believe it? Iam sure you have busi- 
hess enough on your hands to give you abundant employ- 
ment, without volunteering to take charge of a claim 
whose adjustment lies outside of your sphere. I am bound 
to presume (and I do presume) that it does concern the 
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business of your department to know what the law is on 
the points you have presented. 

I would not have referred in this letter to the argument 
I have mentioned, except for the reason that it gives me an 
opportunity of stating the rule by which [ shall always be 
governed, namely, never to decline answering a question 
put by the head of a department, at the instance of a pri- 
vate party who desires me to be silent. Besides, it is obvi- 
ous to me that your department is concerned with the 
business to which your interrogatories refer. The claim 
mentioned in your letter arises out of a contract for carry- 
ing the mails. If it be unjust, the rights of the Govern- 
ment must be protected by somebody. It cannot be pre- 
tended that the Comptroller is to decide upon an ex parte 
hearing; and who should produce the evidence and make 
the defence if not the Postmaster General? It was upon 
this view that the Comptroller gave you notice of his in- 
tention to proceed with the investigation. What defence 
you shall make, or whether you shall make any, depends 
on the construction of the law you inquire about. 

It seems that Messrs, Carmick and Ramsey, on the 15th 
of February, 1853, made a contract with the Postmaster 
General for carrying the mail from Vera Cruz to San Fran- 
cisco, by way of Acapulco, at the sum of $424,000 per 
annum, for four years, “commencing from the time that Con- 
gress shall ratify this contract.” The contract further stipu- 
lates that it is “to have no force or validity until it shall 
have received the sanction of Congress, by the passage of 
an appropriation to carry it into effect.” Congress haa 
never, down to the present time, made any such appropria 
tion. It does not appear that the contractors carried the 
mails under this contract or incurred any expense in pre- 
paring to do so, But it is not material whether they did 
or not, since they were distinctly warned that the Govern. 
ment would not be liable until the sanction of Congress 
should be given, and they themselves admitted that they sc 
understood their rights and obligations. Your immediate 
predecessor, Mr. Campbell, did not approve of the contract. 
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He so stated in his report and in his correspondence with 
the contractors; but he never declared that he had dny in- 
tention not to carry it out, if Congress would ratify it by 
an appropriation. 

Your first question is, whether the contract was valid and 
binding. I answer this in the affirmative. The law au- 
thorizes the Postmaster General to make contracts for 
carrying the mails from one part of the United States to 
another, through a foreign country. The pre-requisites of, 
advertising, &c., seem to have been observed, and I see no 
reason for declaring this contract void. But it is binding 
in all its parts. The contractors must take it with all ita 
imperfections on its head, and subject to all the conditions 
expressed im it. One of its terms is, that until Congress 
should approve it the contractors could not be ealled on for 
any service, nor the Government be required to make any 
payment under it. This part of the contract is as binding 
as any other, and neither party has ‘a right to disregard it. 
It certainly does not bind the Post Office Department to 
regard Carmick and Ramsey as having a right to carry the 
mails from Vera Cruz to San Francisco, by the Acapulco 
route, and to be paid for doing so by the United States, 
My reason for saying this is not because the contract is 
void, but for the directly opposite reason—because it is 
valid, and because it is expressly agreed that no such effect 
shall be given to it except upon the occurrence of an event 
which never happened. 

If. Was the contract abrogated by the Postmaster Gen- 
eral? Certainly not. There is no act of that officer which 
can possibly be so construed. He did not bind himself and 
his successors to recommend the ratification of the contract 
by Congress. It was his duty to express his honest convic- 
tion in his report, and it would have been gross misbcha- 
vior to conceal it. Nor was there anything inconsistent 
with the agreement in warning the other partics that they 
must proceed on their own responsibility, or in the instruc- 
tions to the postmasters at New Orleans and San Francisco 
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to let them have no mails without further order from the 
department. All this was but carrying out the contract, 
and acting upon it, according to the stipulations which both 
parties had put into it with their own free will. The Gov- 
ernment was to incur no responsibility, and to be holden 
for no expense; the contractors were to exercise no rights 
as such, and to claim no payment until Congress would 
make an appropriation. 

The Postmaster General claimed nothing for the Gov- 
ernment beyond what he bargained for. He warned the 
contractors against making any effort to bind on the back 
of the Government a burden which it was expressly agreed 
that no hand except that of Congress should presume to 
fasten there. He stood upon the very terms of the con- 
tract, and only asked of the other parties that they too 
would observe them with equal good faith. He did not 
change the schedule of other routes in connection, nor or- 
der the postmasters to let Carmick and Ramsey have the 
mails. It was not his duty to do so; for as those persons 
had no contract which compelled them to carry a mail, it 
would have been wrong to let them have it in their charge. 
Upon the whole, I am very clear in the opinion that the 
contract in question never was abrogated, annulled, re- 
scinded, or violated by the Postmaster General. 

If. But on the 18th of August, 1856, Congress passed 
a law requiring the Comptroller of the Treasury to adjust 
the damages to Carmick and Ramsey, on account of the 
abrogation of this same contract, and award them, accord- 
ing to law, equity, and justice, what he should find to be 
due. Does this compel you and the Comptroller to ignore 
the truth and shut your eyes upon the fact that the con- 
tract never was abrogated at all? 

Undoubtedly Congress may order the money in the 
treasury to be paid to a person who has no claim upon the 
Government, as well as to a just creditor. If Congress 
had chosen to say that Carmick and Ramscy should have half 
a million of dollars as a gracious gift, the Executive could 
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not refuse to pay it, no matter how clear the proof might be 
that the law was unadvised and wrong. A recital in such 
a law that the sum to be paid was intended as compensa- 
tion for damages which never: accrued would not take 
away the right of the party to receive what was given. 
The legislative will, expressed in the constitutional form, 
is enough, without more, to avouch a legislative act. But 
here is a law which does not give to the claimants any 
specified sum of money. The amount which they may 
lawfully demand is to be ascertained by the Comptroller. 
To enable him to do this, a standard or rule is furnished, 
and upon that he must base his calculation. He shall 
allow them the damages due to them on account of the 
abrogation of the contract. He violates his duty if he 
allows them what is not due on that particular account. 
In other words, he can do no more than make them a just 
compensation for the injury which they have suffered in 
direct consequence of the abrogation of their contract by 
the Postmaster General. Now, if the contract was never 
abrogated, its abrogation never occasioned any damage; 
and, of course, it follows that they have no claim under 
the law. This view of the subject is made still plainer by 
reference to another clause, which declares that the Comp- 
troller shall award and adjudge to the claimants the 
amount found due according to law, equity, and justice. The - 
obvious meaning of this is to give the claimants what they 
might recover if the United States were sucable in a court 
where justice is administered according to the rules of law 
and equity. In court they would have no case, for no 
judicial tribunal would give a party damages fora wrong ~ 
that was never inflicted. 

The duty of the Comptroller is very plain. He cannot 
know what damages are due on account of the abrogation 
of the contract without inquiring when, how, and in what 
manner, and to what extent, it was abrogated. If this 
inquiry shall lead him to the conclusion that the contract 
never was abrogated at all, he will have reached the limits 
of his power, for he is not authorized to award them com- 
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pensation for a loss they may have suffered in any other 
way. 
I have the honor to be, very respectfully, 
J. 8. BLACK. 
Hon. A. V. Brows, 
Postmaster General. 





NATIONAL ARMORIES. 


.An appropriation of $200,000 for providing arms end equipments for the 
whole body of the militia, either by purchase or manufacture, authorizes 
the use of the money in the manufacture of arms at the national armories. 


ATTORNEY GENERAL'S OFFICE, 

. April 14, 1857. 

Srr: You cannot transfer an appropriation for one branch 
‘of expenditure, in your department, to another, except in 
certain cases, which it is not necessary to discuss here. 
(See 2 Stat. at Large, 535.) But there ismo necessity for 
making any such transfer in order to prevent the armories 
from being stopped by the accidental omission of the usual 
appropriation for the manufacture of arms, There is an 
‘appropriation of $200,000 “for providing arms and equip- 
‘ments for the whole body of the militia, either by purchase 
or manufacture, by or on account of the United States. (2 
Stat. at Large, 490.) This sum of $200,000 may certainly 
‘be used in the manufacture of arms, at the national armo- 
ries, until it be exhausted. 

The distribution of the arms after their manufacture is 
‘an administrative question which you are to determine. I 
presume you will consider my reply to your inquiry full 
and satisfactory, when I say that your power to expend 
the $200,000 in the manufacture of arms at the armories is 
free from doubt. 

Most respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Joun B. Froyp, 

Secretary of War. 
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SECRETARY TO SIGN PATENTS, 


The President may appoint ® private secretary, at a salary of $2,500, a 
secretary to sign patents, at a salary of $1,500, and. designate a clerk in 
the Land Office to assist the latter officer. 


ATTORNEY GENERAL’S OFFICE, 
April 14, 1857. 

Srr: In 1836 the President was authorized to appoint a 
secretary to sign his name to land patents, at a salary of 
fifteen hundred dollars. (5 Stat. at Large, 111.) General 
Jackson appointed his private Secretary. In 1848 it was 
provided that if the number of patents should be too great 
to be signed by the secretary appointed under the act of 1836, 
the President might appoint an assistant so long as it was 
' necessary to bring up the arrears. (9 Stat. at Large, 209.) 
To this assistant no salary was given by law; and when jit 
became necessary to make the appointment, the President 
did so by designating a clerk in the Land Office, who per- 
formed the duty, and was paid his salary as such clerk. 
In 1857 the office of private secretary was established by 
law, with a salary of twenty-five hundred dollars. (11 
Stat. at Large, 228.) The office of secretary to sign patents 
remains as it was by the act of 1836, and the power of the 
President to give him an assistant, in the contingency of 
his not being able to get Geeloe the work himself, re- 
Mains unchanged. 

The sum of the case, then, is eis: The President may 
appoint a private secretary, at a salary of $2,500, under the 
act of 1857, a secretary to sign patents at $1,500, under the 
act of 1836, and designate an assistant to the latter officer, 
under the act of 1848. The offices of private secretary and 
secretary to sign patents are both filled—the latter by Mr. 
Jones, who previously was a clerk in the Land Office. 
The clerkship formerly held by him is vacant, and the Sec- 
retary of the Interior may fill it if he thinks proper, and 
assion him such duties as the interests of the department 
demand. If it should happen hereafter that the secretary 
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to sign patents cannot perform the duties of his office, the 
President may designate either the clerk to be appointed 
in Mr. Jones’s place, or some other clerk in the land office, 
to aid him. But that contingency is not likely to occur, 
and the propriety of filling Mr. Jones’s place may well 
be left to the discretion of the Interior Department. 
I am, respectfully, yours, &c., 
| J. 8. BLACK. 
To the PRESIDENT. 





EXECUTIVE CONTRACTS, 


1. By the act of May 1, 1820, the power of the Executive Departments is so 
limited that they can bind the Government by contract only in two 
cases: where the contract is expressly authorized by law, and where 
there is an appropriation already made large enough to fulfil it. 

2. In the first place there is an express power to contract for the work; in 
the second, there isan implied power to contract for so much work as the 
appropriation will pay for. 

3. If, therefore, Congress appropriates a certain sum to be expended by the 
Secretary of War for the improvement of ariver, the Secretary exceeds 
his power when he makes a contract for more work than the appropria- 
tion will pay. 

4. In such case, after the appropriation is exhausted, the contract is at an 
end. 


5. If another appropriation is made, there must be a new contract for its 
expenditure. 


ATTORNEY GENERAL’S OFFICE, 
April 16, 1857. 

Sir: The act of May 1, 1820, (3 Stat. at Large, 568,) 
forbids the head of a department to make any contract, 
“except under a law authorizing the same, or under an 
appropriation adequate to its fulfilment.” There arc some 
exceptions made by the act, but not being material here, I 
need not notice them. 

The meaning of the provision is very plain. It declares 
that the department shall have power to bind the Govern- 
ment by contract only in two cases: (1,) where the contract 
is expressly authorized by a law; and, (2,) where there is 
an appropriation already made large enough to fulfil it. In 
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the first case there is an express power to contract for the 
work; in the second there is an implied power to contract 
for so much work as the appropriation will pay for. For 
instance: If Congress empowers the Secretary of War to 
contract for cleaning out the obstructions from a certain 
river, the Secretary may make a contract at once for the 
whole work; and even though no appropriation has yet 
been made to meet it, the faith of the Government will be 
pledged to make it good. But if Congress has merely ap- 
propriated a certain sum to be expended by the Secretary 
of War for the improvement of a river, he exceeds his au- 
thority when he contracts for more work than what the 
appropriation will pay. 

This statute ought to be so construed as to carry out its 
wise and beneficial object. I incline, therefore, to think 
that a contract made in violation of it is utterly void, and 
without more validity than a piece of blank paper. Cer- 
tainly, if it be made without a law and without any appro- 
priation, the contractor can take nothing by it. If it be 
made under an appropriation merely, he can claim from 
the Government no more than the sum appropriated. In . 
the case now submitted to me there was an appropria- 
tion made on the 30th of August, 1852, (10 Stat. at Large, 
57,) of one hundred thousand dollars, simply “for the im- 
provement of the Rock River Rapids and the Des Moines 
Rapids, in the Mississippi river, at the Lower Chain and 
English Chain;”’ and this sum it was declared should “be 
expended under the superintendence of the Sceretary of 
War.”? This was a mere appropriation of $100,000 for the 
improvement of the rapids. It authorized no contract to 
be made which would require a larger sum than $100,000 
to meet it. Nevertheless, an agent of the United States, 
acting under the direction of the Secretary of War, did, on 
the 26th of May, 1855, make a contract with John D. 
Hagn, of Indiana, to make and clear out a channel in the 
river, of certain width and depth, the work to be estimated 
and paid for by the cubic yard. 

I am of opinion that it cannot be construcd as a con- 
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tract for more work than what the money then appropria- 
ted would pay for. It is not clear that the agent of the Gov- 
ernment intended it for more. Ifno further appropriation 
had been made, it is very certain that the contractor would 
not have felt bound to have finished the work for nothing. 
The fact that a subsequent appropriation was made does 
not change the contract. The consequence is, that a new 
contract for the work to be done under the last appropria- 
tion must be made. 
I am, most respectfully, yours, &c., 
J. 8. BLACK. 
Hon. Joun B. FLoyp, 
Secretary of War. 





CASE OF DR. SIMONS. 


An assistant surgeon in the army was dismissed by the sentence of a court- 
martial. He was subsequently nominated as assistant surgeon, and con- 
firmed by the Senate, with a recommendation that he should take rank 
according to the date of his original commission. This rank would entitle 
him, according to the usual rules of promotion, to be appointed a full sur- 
geon. But while he was out of the army all the places of full surgeon 
had been filled by the promotion of his juniors. Held, that the promo- 
tion of the juniors was legal, and that the only benefit which the officer 
in question could derive from his rank was the right to be appointed a 

. full surgeon upon the happening of the next vacancy. 


ATTORNEY GENERAL’S OFFICE, 
April 22, 1857. 

Sir: It appears from the statement sent me by you, and 
the papers accompanying it, that Dr. Simons was an as- 
sistant surgeon in the army, under a commission which 
gave him rank from July 11,1839. In February, 1856, he 
was dismissed from the service. In October, 1856, he was 
again appointcd assistant surgeon, to rank as such from the 
3d day of that month. On the 25th of October he accepted 
the appointment. 

On the 16th of August, 1856, while Dr. Simons was out 
of the service, an act of Congress was passed providing 
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for the increase of the medical department of the army 
by the appointment of four additional surgeons and eight 
assistant surgeons. (11 Stat. at Large, 51.) The four new 
places of surgeon, created by this act, were filled by ap- 
pointments of four persons who had previously been assist- 
ant surgeons. Of these four, two had been the seniors 
and two (Messrs. Madison and Barnes) the juniors of Dr. 
Simons, before his dismissal. Their nominations were all 
confirmed by the Senate. When Dr. Simons’s nomination 
came to be acted upon, the Senate, deeming his sentence 
unjust, not only advised and consented to his appointment 
as assistant surgeon, but added a recommendation that the 
President should give him the rank which he had lost by 
being dismissed. Their intention manifestly was, that he 
should have the same place in the corps that he would have 
occupied if he had remained in the service. This desire 
of the Senate can be carried out only by giving him a com- 
mission as full surgeon, for in the regular course of promo- 
tion he would have been a surgeon now. But that place 
cannot be given him, because he was nominated and con- 
firmed as assistant surgeon, which does not authorize him 
to be commissioned as surgeon. There is another objec- 
tion to this: All the places of full surgeon in the army are 
filled—or, at least, persons have been nominated to all of 
them—and the Senate has advised and consented to those 
nominations. If you do what the Senate requested, you 
must withhold from Dr. Barnes the office to which he was 
nominated and confirmed, and give it to Dr. Simons, who 
was not nominated or confirmed for that office, but for a 
different office, lower in grade. I cannot think that the 
places of surgeon created by the act of 1856 were illegally 
filled by the appointments of Drs. Madison and Barnes, 
though their commissions do bear date subsequent to the 
first commission of Dr. Simons. If the last-named gentle- 
man had remained in the service, he would have been, by 
the usual rule, entitled to promotion in preference to the 
others. But he was out—driven out, it may be, most 
unjustly. Being out, he was ncither senior nor junior to 
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any one who was in. Ilis name had no place at all on the 
roll. The President could as well pass him by in making 
promotions as if he had never been in the corps. 

I do not doubt that the President, when he thinks an 
officer has been dismissed from the service by an unjust 
sentence, may right the wrong by a new commission rela- 
ting back to the time of his first appointment, so that he 
will lose no chances of subsequent promotion. The law 
was so held by Mr. Legare, in Surgeon Du Barry’s case; 
and there are numerous precedents to the same effect on 
the records of your department. If the President, before 
the appointment of Messrs. Madison and: Barnes as sur- 
geons, had thus restored Dr. Simons to his old rank, he 
would have been entitled to that office, and one of them 
would have been excluded. Upon the same principle, the 
President might have given Dr. Simons a commission as 
surgeon, excluding those who had been his juniors under 
the commission of 1839, without affording them any cause 
of complaint. But neither of these things was done. Dr.. 
Simons was simply nominated for assistant surgeon from 
3d October, 1856. That was the only rank he had in the 
service then, or at any time since, and there is nothing in 
that to make the promotion of Messrs, Madison and 
Barnes illegal. 

It seems to be doubted by some of the officers whether 
the appointment of Dr. Simons ought to be considered a 
promotion, or a case of original appointment. I cannot 
sec how that makes any difference. Either way, it can be 
nothing more than an appointment as assistant surgeon, 
with rank from October 3, 1856. 

In brief, my opinion is, that Dr. Simons cannot, under 
present circumstances, be legally commissioned as surgeon ; 
and that both Dr. Madison and Dr. Barnes may legally be 
commissioned to the places for which they have been nom- 
inated and confirmed. 

But if the President should think it right to review the 
decision of the court-martial whose sentence dismissed Dr. 
Simons, and if, upon such review, he should be of opinion 
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that a wrong was done which it is his duty to correct, he 
can do so without interfering with the promotion given 
to Messrs. Madison and Barnes, He can commission them 
as surgeons, and he can also commission Dr. Simons as 
assistant surgeon, and in the commission he can give him 
rank from 11th July, 1839, agreeably to the wish of the 
Senate. This will entitle him to be appointed surgeon 
upon the first vacancy that may occur hereafter. 
Iam, most respectfully, yours, &c., 
J.S. BLACK, 
Hon. Joun B. Froyp, 
Secretary of War. 





TERRITORIAL OFFICERS. 


The judges, district attorneys, and marshals of the Territories are not re- 
quired by law to have their residence at any particular place in the Ter- 
titories. 

ATTORNEY GENERAL’S OFFICE, 
May 2, 1857. 
Sr: There is no act of Congress, nor other law of the 

United States, which requires the marshal of any district 

or Territory to reside at the places wheré the courts are 

held. The marshals are as free as the judges and attor- 

neys to live where they please. The act of 1853 (10 

Stat. at Large, 165) contemplates that a marshal may not 

reside at the place where the courts are held, by giving 

him a fee for travelling from his residence to the court. 
The act of March 3, 1849, organizing the Department 
of the Interior, (9 Stat. at Large, 395,) gives you a super- 

visory power over the accounts of marshals, clerks, &c., 

but no authority to dictate where they shall live. If a 

marshal should keep his office at a place so remote and 

inaccessible as to produce public inconvenience, the Presi- 
dent would no doubt remove him; and this would be the 
only remedy. 

Entertaining these views on the subject, I, of course, 
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cannot advise you to issue any instructions to the marshal 
of Minnesota which would require him to change his 
residence. The law passed by the territorial legislature 
ean add nothing to the obligations you were placed under 
by those of Congress. The representatives of the Terri- 
tory. cannot define the duties of the federal officers, or 
take away from them any privilege or immunity given by 
the law of Congress. 
I am, most respectfully, yours, &c., 
J. 8. BLACK. 
Hon. Jacos THompson, 
Secretary of the Interior. 


CHRISTIAN INDIANS. 


In the treaty with the Delawares, a provision was inserted, that there shall 
be confirmed by patent to the Christian Indians, subject to auch restric- 
tions as Congress may provide, a quantity of land equal to four sections, 
upon certain conditions, which were complied with. No restrictions 
were imposed by Congress, and the Christian Indians, desiring to sell the 
land, made application for a patent. 

Held, that, 

1. A patent for the four sections of land mentioned in ‘the first article of the 
treaty with the Delawares should be issued to the Christian Indians in 
the common form. 

2. Such patent will enable the patentees to hold the land, not by the original 
title of the Delawares, but as absolute owners in fee under the United 
States. 

3. The rights which patentees would otherwise have to alien their lands 
may be restricted by act of Congress after the patent shall issue as well 
as before. 

4. No such restriction can be rightfully made if it would have the effect of 
invalidating the title of a bona fide purchaser by a legal conveyance 

_ from the patentee. 

5. The title of the Christian Indians will not be vested in the individuals 
comprising the tribe called by that namo, as tenants in common, but in 
the tribe itself, or nation. 

6. No private person can procure a conveyance from the tribe, or even ne- 
gotiate with it for that purpose, without making himself an offender 
againat the act of Congress of June 30, 1834. 

7. Tho tribe may part with its lands by a treaty or convention, pursuant to 
the Constitution and the law. 
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ATTORNEY GENERAL’S OFFICE, 
May 14, 1857. 

Sir: The treaty made on the 6th of May, 1854, between 
the United States and the Delaware Indians, extinguished 
_ the title by which that tribe had previously held the lands 
they occupied. But the 18th article, after reciting that the 
Christian Indians live in the country and have some im- 
provements, provides that “there shall be confirmed by 
patent to the said Christian Indians, subject to such 
restrictions as Congress may provide, a quantity of land 
equal to four sections, to be selected in a body from the 
surveyed land, and to include their present improvements.” 
‘10 Stat. at Large, 1051.) This was upon the condition 
that the Christian Indians, or the United States for them, 
should pay to the Secretary of the Interior, for the use of 
the Delawares, the sum of two dollars and fifty cents per 
_acre for the land. The stipulated price has been paid by 
the United States, but Congress has not imposed any 
“restrictions.” The Christian Indians find it their interest 
to sell, and having made arrangements to do s0, are ap- 
plying for a patent. 

The questions put by you on this case are: 1, Whether 
the Christian Indians are entitled to a patent in the usual 
form; 2, Whether they will hold under the patent by the 
usual Indian title; and, 3, Whether they can alienate with- 
out the consent of the Government. 

The right to have a patent is given to the Christian In- 
dians by the express terms of the treaty. Their applica- 
tion for a patent is, therefore, the demand of aright; and | 
I need not say to you that righis are never to be withheld. 
When it comes to be issued, I see no reason for departing 
from the common and customary form which is followed 
in other cases, since the treaty itself does not require any 
variance. Congress might have imposed restrictions and 
made it your duty to insert them; but not having done s0, 
there is no authority elsewhere to supply the omission. 
The treaty gives the land, subject to such restrictions as 
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Congress shall see fit to impose; Congress secs fit to 
impose no restrictions; therefore, a patent with no restric- 
tions is a literal execution of the treaty. 

In saying this, however, I must be understood as speak- 
ing only of the form of the patent, whatever that form 
may be. I think that Congress, even after the patent 
is issued, may impose such restrictions upon the patentee’s 
right of alienation as shall seem necessary to protect them 
from fraud, provided no intervening right be injuriously 
affected thereby. But if a patent in the usual form, with- 
out restrictions, be given, and the patentecs legally convey 
their right under it to other persons, an act of Congress 
subsequently passed cannot retroactively impair the title 
of the purchaser without violating a fundamental princi- 
ple of Icgislation. 

To the second question I have to reply, that after these 
lands shall be confirmed to the Christian Indians by patent 
they will not hold them by the usual Indian title. The usual 
Indian title was in the Delawares, It was extinguished by 
the first article of the treaty, and an absolute title vested 
in the United States. The United States will convey their 
right to the Christian Indians by the patent, and they will 
hold, like any other purchaser, from the Government. 
In the United States v. Brooks, (10 Howard, 442,) a title 
was decided to be absolute when the reasons in favor of 
such decision were not so strong as they are in this case. 

The gravest of your questions remains to be answered. 
Can these Christian Indians sell the lands thus acquired ? 
The right of alienation is incident to an absolute title. If 
the patent is not to a nation, tribe, or band, called by the 
name of the Christian Indians, but to the individual 
persons included within that designation, then all those 
persons are patentees, and all hold as tenants in common. 
No conveyance can be made but by the lawful decd of all. 
If any one refuses or is unable to consent, he cannot be 
deprived of his interest by an act of the others. Some of 
these persons being children, and some, perhaps, being 
under other legal disabilities, it will be impossible for any 
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purchaser to get a good title if they are tenants in com- 
mon. 

But I think the patent will vest the title in the tribe. 
You have mentioned no fact to make me believe that their 
national or tribal character was ever lost or merged into 
that of the Delawares. They are treated as a separate peo- 
ple, wholly distinct and different from the Delawares. The 
land, therefore, belongs to the nation or band, and can be 
disposed of only by treaty. No private person ever could 
make a lawful purchase of land from any Indian nation 
residing within the territory and under the protection of 
the United States. (6 Pet., 559; 9 Pet., 745-6.) To prevent 
it, the act of Congress “to regulate trade and intercourse 
with the Indian tribes, and to preserve peace on the frontiers,” 
was passed on the 30th June, 1834, which makes every 
purchase, grant, lease, or other conveyance from a nation 
or tribe of Indians, altogether void, unless it be made by 
treaty, pursuant to the Constitution. (4 Stat. at Large, 
730.) Another provision of the statute goes further still, 
and inflicts a penalty of one thousand dollars upon any 
person not authorized by the Government who shall at- 
tempt to negotiate a treaty, directly or indirectly, with any 
nation or tribe of Indians for the purchase of their lands. 
This law will cover the present case, and will protect the 
Christian Indians against any sale, made by them to a pri- 
vate person. I cannot think that it applies merely to those 
Indian tribes who hold their lands by the original Indian 
title. The words are broad enough to include a tribe 
holding lands by patent from the United States, and the 
purpose of the statute manifestly requires it to receive that 
construction. 

To avoid the possibility of being misunderstood, I will 
briefly restate the propositions which I mean to affirm. 

1. A patent for the four sections of land mentioned in 
the thirteenth article of the treaty with the Delawares should 
be issued to the Christian Indians in the common form. 

2. Such patent will enable the patentees to hold the land, 
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not by the original title of the Delawares, but as absolute 
owners in fee under the United States. 

3. The right which the patentees would otherwise have to 
alien their lands may be restricted by act of Congress after 
the patent shall issue, as well as before. 

4, No such restriction can be rightfully made if it would 
have the effect of invalidating the title of a bona fide pur- 
chaser by a legal conveyance from the patentees. 

5. The title of the Christian Indians will not be vested 
in the individuals comprising the tribe called by that name 
as tenants in common, but in the tribe itself, or nation. 

6. No private person can procure a conveyance from the 
tribe, nor even negotiate with it for that purpose, without. 
making himself an offender against the act of Congress of 
June 30, 18384. 

7. The tribe may part with its lands by a treaty or con- 
vention pursuant to the Constitution and the law. 

I am, very respectfully, yours, &c., | 


J. 8. BLACK. 
Hon. Jacos THoMpson, 


Secretary of the Interior. 





CASE OF JACOB RICHARDSON, COLLECTOR AT OSWEGO, 


1. The act of 1797, which provides that when the estate of a deceased debtor 
to the United States is insufficient to pay all his debts, the debt due to 
the Government shall be first satisfied, does not create any lien upon 
the debtor’s property, but merely points out a mode of distribution. 

2. The priority of the United States, therefore, cannot reach back over any 
valid lien, whether it be general or specific. 

3. Where a collector of customs executed a mortgage upon his real estate to 
indemnify his sureties, and then died insolvent, and in debt to the Uni- 
ted States, the mortgage to the sureties is valid and effectual against the 
Uaited States. : 


ATTORNEY GENERAL’S OFFICE, 
May 16, 1857. 


Sir: Jacob Richardson, late collector for the port of Os- 
wego, N. Y., died in 1854, insolvent, and largely indebted 
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to the United States. Before his death, and after his dq 
fault, he executed a mortgage of real estate to his sureties 
for their indemnity. Have the mortgagees a right to the 
proceeds of the mortgaged estate in preference to the Uni- 
ted States? 

By the act of March 3, 1797, (1 Stat. at Large, 515,) it is 
provided that when the estate of a deceased debtor to the 
United States is insufficient to pay all his debts, the debt 
due to the Government shall be first paid and satisfied. 
This does not create any lien upon the debtor’s property, 
but merely points out a mode of distribution, just as, in 
most of the States, funeral expenses, servants’ wages, and 
physicians’ bill are preferred to other claims. (Fisher v. 
Blight, 2 Cranch, 358.) 

In one case (Thelusson v. Smith, 2 Wheaton, 396) it is 
said that the act of Congress defeats the preference to 
which a judgment would otherwise be entitled by virtue of 
its general lien on the debtor’s property. This was after- 
wards pronounced a mere dictum of the judge who deliv- 
ered the opinion. (Conrad v. The Insurance Co., 1 Peters, 
886.) It has been distinctly overruled, and by the later 
cases it seems to be well settled that the priority of the 
United States will not reach back over any lien, whether it 
be general or specific. (Brent v. The Bank, 10 Peters, 
596; Clarke v. White, 12 Peters, 182; McLean v. Rankin, © 
3 Johns, 869; The United States v. Nicholls, 4 Yeates, 
251; Wileocks v. Waler, 10 8. & R., 3880; The United 
States v. The Mechanics’ Bank, 1 Gilpin, 49.) 

But the acts of Congress giving the United States prior- 
ity in the distribution of the effects of a public debtor have 
‘never been so construed as to make them displace the spe- 
cific lien of a mortgage upon land, any more than to inval- 
idate a bona fide sale. 

A mortgage to secure future advances which the mort- 
gazee has obliged himself to make, or to indemnify against 
liabilities, as surety or otherwise, which the mortgagee 
Was previously bound to incur, is a good and valid mort- 
Ease. 
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It is useless, however, to discuss the general principles 
of the question you submit, or to collate cases on the sub- 
ject which are merely analogous, when there is one in the 
books decided by the highest authority, and directly to the 
point. In the United States v. Hooe, (3 Cranch, 73,) it was 
held that a mortgage made by a collector of revenue to his 
surety in his official bond, to indemnify him from his respon- 
sibility on the bond, and from other liabilities, is valid, al- 
though the collector was insolvent, and the mortgagee at 
the date of the mortgage knew him to be largely indebted 
to the United States. 

{ am of opinion that, under the circumstances of this 
case, the Unitcd States cannot legally claim to be paid out 
of the proceeds of the mortgaged premises in preference 
to the mortgagees. 

Very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. P. Crayton, 

Acting Secretary of the Treasury. 





GUANO ISLANDS. 


1. What facts must be established to justify the President in annexing a 
guano island to the United States. 
2. Manner of proceeding, and form of bond. 


ATTORNEY GENERAL’S OFFICE, 
June 2, 1857. 

Sir: The President may consider an island as apper- 
taining to the United States, and protect it accordingly, 
upon the following facts being established: 

1. That a deposit of guano has been discovered upon it 
by an American citizen. 

2. That it is not within the lawful jurisdiction of any 
other government. 

8. That it is not occupied by the citizens of any other 
government. 


TO THE SECRETARY OF STATE. 81 


Guano Islands. 





4. That the discoverer has taken and kept peaceable 
possession thereof in the name of the United States. 

- §. That the discoverer has given notice of thesc facts as 
soon as practicable to the State Department, on his oath. 

6. That the notice has been accompanied with a descrip- 
tion of the island, its latitude and longitude. 

7. That satisfactory evidence has been furnished to the 
State Department showing that the island was not taken 
out of the possession of any other government or people. 

After the President shall be satisfied on these points, and 
shall thereupon decide to treat the island as an appurte- 
nance of the United States, he may allow the discoverer 
or his assigns to keep exclusive possession for the purpose 
of taking off the guano and selling it. But before this ex- 
clusive right can be given to the discoverer, he must give 
bond to the United States, with good sureties, and in a suf 
ficient penalty, conditioned that he will sell guano to no 
one but residents of the United States, and to them only 
for the purpose of being used in this country; that he will 
sell it at a price not exceeding the maximum allowed by 
the act of Congress; that he will provide all needful facil- 
ities for getting the guano off within a certain time; that 
he will give up his possession whenever his right to hold . 
it shall be lawfully terminated; and, generally, that he will 
obey the laws of the United States on the subject. I have 
given, not the form of the bond, but the substance of what 
it ought to contain. 

The discoverer will then hold the island “at the pleasure 
of Congress.” (Act 18th August, 1856, sec. 2; 11 Stat. at 
Large, 119.) This phrase means that Congress may ter- 
minate the possession when it pleases. If it could be con- 
strued as a condition precedent, so as to make it necessary 
that another act of Congress must be passed to authorize 
the taking of possession, this act would be nugatory alto- 
gether. It is not to be presumed that any legislative body 
would pass a law covering the whole class of cases, and 
then forbid that it shall go into operation without another 
law for each particular case. General regulations are 
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made for the very purpose of saving the necessity which 
would otherwise exist of having each individual’s rights or 
duties specially prescribed There is nothing to contravene 
this general principle, even in the form of expression here 
used. It is technically accurate to call one a tenant at will 
who holds an estate liablé-to be terminated whenever his 
landlord sees fit. Under this act, the discoverer of a guano 
island is the nation’s tenant at will, and that will (or pleas- 
ure, which signifies the same thing) is to be expressed by 
Congress whenever the nation may desire to put an end to 
the estate granted. 

The President is not bound, against his own conviction 
of public policy, to declare any particular island as apper- 
taining to the United States. The law forbids him to do 
so before the prerequisites above mentioned are complied 
with, and leaves it to his discretion afterwards. But he 
may do it without waiting for an adverse claim to be set 
up. 

I am, most respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Lewis Cass, 

Secretary of State. 


COLLINS'S LINE OF STEAMSHIPS. 


1. Where a final decision has been made by the proper department against 
one who claims to be a public creditor, such decision cannot be opened 
after a change has taken place in the head of the department. 

2. But a deduction from the pay of a contractor, made by the Auditor and 
Comptroller of the Treasury, merely upor the ex parte recommendation 
of the Postmaster General, is not a judgment against the contractor. 

3. The opinion of the Attorney General, addressed to the Secretary of the 
Navy, is merely advisory, and cannot be regarded as a determination of 
the case to which it refers, unless it appears from the record that the 
Secretary has adopted the advice it contained. 

4. Tne power of an Executive Department to impose fines and forfeitures 
upon their contractors is derived solely from the agreement to that ef- 
fect in the contracts, 

6. Collins & Co. agreed with the Navy Department to build a certain num- 
ber of steamships and to carry the United States mails upon them, 


TO THE SECRETARY OF THE NAVY. _ 83 
Collins's Line of Steamships. 


The ships were built accordingly. But some of them were wrecked ; 
and in place of one of them an inferior vessel was substituted, with the 
consent of the Secretary. Held, that no deduction could lawfully be 
made from their pay for carrying the mail on this account. 

6. The contract containing no provision for any forfeiture of pay except 
when a whole trip was lost, the slowness of the voyages did not justify 
a deduction, provided they were regularly made. | 

7. The loss of the vessels that were wrecked did not justify a deduction, bo- 
cause Collins & Co. complied with their contract in building them, and 
were not insurers of them against the perils of the sea. 


ATTORNEY GENERAL’S OFFICE, 
June 4, 1857. 

Sir: Your letter concerning the claim of E. K. Collins 
and his associates for carrying the mail between New York 
and Liverpool, with the papers accompanying it, was re- 
ceived some time ago, and I have this morning been put 
in possession of a statement by the Fourth Auditor, which 
I had asked for, and on which I relied for certain -informa- 
tion touching a part of the case. Having the subject now 
fully before me, I proceed to consider it. 

On the 30th June, 1856, the Postmaster General, in his 
certificate of mail service performed by the Collins line 
during the quarter ending on that day, advised the Secre- 
tary of the Navy that, by reason of the inferior service per- 
formed, a deduction should be made of $36,000 from the 
mail pay of that quarter. This paper was sent by your 
department to the Fourth Auditor, but without any direction 
or remark, and the Auditor struck off $36,000 accordingly, 
and, with that deduction, sent the account to the Second 
Comptroller, who did not change it, but certified the said 
balance to the Secretary of the Navy. A similar deduction 
was made from the pay of the two next quarters, On the 
expiration of the quarter ending March 31, 1857, Collins & 
Co. put in their claim, not only for the full pay of that 
quarter, but also for all that had been withheld out of their 
pay for the quarters ending on the last days of June, Sep- 
tember, and December, 1856, with interest. 

As soon as Mr. Collins was informed of the deduction, 
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he remonstrated with the Secretary of the Navy, who re- 
plied that the department had the subject under consider- 
ation. The Secretary afterwards submitted the case to the 
Attorney General, and on the 28th of February last Mr. 
Cushing sent in his opinion, approving the deduction made 
by the accounting officers, and advising the Navy Depart- 
ment to persist in it. But it does not appear that the Sec- 
retary adopted this opinion, or that he took any action in 
the case after recciving it. | 

Is this a matter for you to decide, or is it already settled? 
If it has been once heard and determined by the proper 
officer, there can be no propriety in opening it anew. This 
rule is well settled, and ought to be strictly adhered to. 
There must be an end at some time or another even of a 
claim against the Government. Interest reipublica, ut sit finis 
littum, is @ maxim as applicable to public creditors, urging 
their claims upon an executive department, as to any other 
class of litigants. It is not only the public interest but a 
public necessity that one fair hearing and one dcliberate 
judgment on a question of this kind should preclude all 
further inquiry. Let us see, then, if the subject-matter of 
the present claim has been already adjudicated. 

The 4th section of the act of Congress passed March 8, 
1817, (38 Stat. at Large, 366,) made it the duty of the 
Fourth Auditor to receive the account, to examine it, to ccr- 
tify the balance, and to transmit it with the vouchers to the 
Second Comptroller. By the 9th section, the Comptroller 
was required to examine the accounts as sent to him by the 
Auditor, and certify the balance thereon to the Secretary 
of the Navy. When these things were done, did the mat- 
ter pass in rem judicatam, so as to bind the party, right or 
wrong ? 

The statute and the practice under it have made this 
point obscure enough to be somewhat perplexing, at least 
on first view; but upon reflection, I am thoroughly satis- 
fied that the passage of the account through the offices of 
the Auditor and Comptroller, with a deduction from the 
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full pay, does not prevent the Secretary of the Navy from 
doing justice, if he thinks the deduction was improper. 
For this opinion I have the following reasons: 

1. The act of Congress does not say that the decision of 
the accounting officers shall be final. 

2. The authority to make this deduction arises out of, 
and is incident to, the power of enforcing the contract, and 
that power rests, not with the accounting officers of the 
treasury, but with the head of that department by which 
the contract was made. 

8. The late Secretary of the Navy, after the accounts 
were certified by the Auditor and Comptroller, submitted 
the question, as an open one, to the Attorney General, who 
gave his opinion without suggesting a thought that it had 
been previously settled. The experience of these gentle- 
men, and their great learning and ability, to say nothing 
of their official stations, give their authority very great 
weight. 

4. The services of the contractors are continuous. The 
quarterly accounts are all connected together, so that the 
whole series forms, in fact, but a single account. No court 
of law or equity would pronounce a final decree upon a 
partial account. It is the general rule that when accounts 
are periodically stated of the same service or the same 
trust, a mistake in one may be corrected by another. Itis 
the practice not to consider the accounts of a public officer 
closed until he goes out of office. The samerule applies 
with equal force, and for stronger reasons, to a contractor. 
If, therefore, Messrs. Collins & Co. have been allowed 
either too much or too little for any past part of their 
service, they may now be charged or credited with the 
error. 

5. I consider your duty in this matter entirely analogous 
to that which the Postmaster General performs to the mail 
contractors under him. In that department, a deduction 
from the pay of a contractor for a failure in the service is 
never considered as a conclusive judgment, but as a mere 
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suspension of his right to be paid until the Postmaster 
General can hear and decide upon the case. 

6. There is another reason, stronger than any of these. 
The certificate of the Postmaster General that the service 
was inferior, and the consequent deduction made by the 
_ accounting officers, were entirely ex parte. Collins & Co. 

knew nothing of either until after they were both done. 
To condemn a man without notice or hearing—to take his 
property or earnings from him by a decision made behind 
his back, upon evidence which he had no opportunity to 
answer, 1s a kind of injustice that all men revolt from. 
These contractors are entitled of common right—ez debito 
justiia—to be heard by some one who will listen to the de- 
fence as well as the accusation; and how shall they get 
such a hearing if the one-sided action already had is con- 
clusive upon them? If the Postmaster General, the Audi- 
tor, and the Comptroller had thought that they were pass- 
ing finally upon a right to more than a hundred thousand 
dollars, they would not have moved a step without giving 
full and timely warning to the parties who were to be so 
seriously affected. 

Standing on these grounds, I am safe in saying that the 
action of the Postmaster General and the accounting off- 
cers is not conclusive, nor was it intended by them to be 
so. Subscquent to that action, nothing was done except _ 
taking the opinion of the Attorney General. Is that opin- 
ion such a judgment in the case that it shuts out all fur- 
ther inquiry? 

Iam clear that it is not. The duty of the Attorney 
General is to advise, not to decide. A thing is not to be 
considered as done by the head of a department merely 
because the Attorney General has advised him to do it. 
‘You may disregard his opinion if you are sure it is wrong. 
He aids you in forming a judgment on questions of law; 
but still the judgment is yours, not his. You are not 
bound to see with his eyes, but only to use the light 
which he furnishes, in order to see the better with your 
own. 
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But though opinions from this office have technically 
no binding effect, it is generally safer and better to adopt 
them. Uniformity of decision in the different depart- 
ments, on similar subjects, is necessary, and cannot be se- 
cured otherwise. For the same reason, one Attorney Gen- 
eral ought to be cautious how he differs from another who 
has gone before him. For myself, I shall never depart 
from the precedents when I find it possible to follow them 
Without being unfaithful to my own convictions. 

In the present case you do not ask for the opinion of my 
predecessor, for that you have already. You request my 
own, and I will give it. 

By the general law of the land, you have no authority to 
inflict penalties on the members of a mail steamship com- 
pany any more than to punish the shortcomings of other 
free citizens. But conventio vincit legem. If they have vol- 
untarily agreed to put themselves under your power, they 
must submit to it. If, therefore,"you attempt to punish 
them by withholding their pay, or otherwise, you must 
find your warrant for it in their coptract, or else you do it 
without a warrant. 

In the ordinary mail contracts there is a stipulation that 
certain delinquencies may be punished by fines, forfeit- 
ures, and penaltics, to be imposed within fixed limits, at 
the discretion of the Postmaster General. It is thus that 
the power of that, department over its contractors is derived. 

By the contract under considcration, there is no right 
given to the Government or any of its officers to impose 
fines or penalties. There is but one provision for a forfeit- 
ure, and that is for failing entirely to make a regular trip. 
A forfeiture for this cause being expressly reserved, all 
others are out of question; for expressio unius exclusio est 
allerius. 

But still the Government must have the means of doing 
itself justice. As a private individual may lawfully refuse 
to pay upon a contract which the other party fails to per- 
form, so may the United States. This contract having 
been made with your department, it is your duty to see it 
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enforced; and if it be violated, to take such measures as 
will compensate the United States for the loss they have 
sustained. The contract, however, is the only measure of 
justice. You stand between the Government and the con- 
tractors, to do what a court would do between private par- 
ties similarly situated, and if you do either more or less, 
you do a wrong to one or the other. Let us, therefore, 
examine this contract and the facts of the case, to sce if 
there be any such violation of it by the contractors as 
would be a good defence in an action for the mail pay. 

Collins & Co. bound themselves to build four steamships 
of certain dimensions and power within a fixed time, and 
a fifth one as soon as practicable, and to carry the mails 
between New York and Liverpool. The United States 
were to have the privilege of taking the ships and con- 
verting them into vessels of war upon paying a fair valua- 
tion for them. In the meantime Collins & Co. were to be 
paid a certain sum for éarrying the mails. The time for 
building the first four ships was afterwards enlarged by. 
Congress, and a still later act of Congress increased the 
mail pay and the number of trips to be run; but the terms 
and conditions of the contract remain as at first. Four 
ships, the Baltic, the Atlantic, the Arctic, and the Pacific, 
were built in due time, which were larger and stronger by 
fifty per cent. than the contract required, and a fifth one, 
the Adriatic, has been for some time in course cf construc- 
tion. These tour vessels carried the mails with a regular- 
ity and speed which nobody complained of, until the Arctic 
was lost in September, 1854. After that time the whole 
service was performed by the remaining three; but in Jan- 
uary, 1856, the Pacific was also lost; and then the contract- 
ors asked leave of the Navy Department to substitute an- 
other vessel, not built by themselves, untii the Adriatic 
could be got ready. This privilege was given them, and 
they chartered the Erricsson, by which the trips were made 
as regularly, but more slowly than the Pacific had made 
them. 

Which of the covenants contained in the agreement 
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has been broken? What wrong have the United States 
suffered for which the contractors are responsibie in law 
or equity? 

It is suggested that the contract has been violated in 
this: 

1. That the contractors, for more than a year past, have 
had only two vessels afloat of the kind required by the 
contract, instead of four; and, 

2, That one of the three vessels now used makes her 
voyages too slowly. 

It is not pretended that the contractors have failed to 
perform their duties in other respects. I am required, 
therefore, only to examine whether they must pay for the 
two failures mentioned. 

1. They covenanted to build those four ships within a 
limited time. They did build them, and so thcir agreement 
was literally complied with. It was known very well that 
ships might be lost; but there was no promise on the part 
of Collins & Co. to build others in case of accident to 
‘these. They did not agree to insure them against the perils 
of the sea. Indeed, the United States had no insurable 
interest in them; for the right to take them for war pur- 
poses was coupled with an obligation to pay their full 
value. Now, suppose the United States would sue Collins 
& Co. on the covenant for building the four ships, and 
_ would assign for breach of that covenant the fact that after 
they were built two of them perished at sea, without 
any default of the covenantors. Would any court in 
Christendom permit a recovery on that ground? But sup- 
posing a legal right of action to exist, by what rule would 
the damages be estimated? The United States had no in- 
terest in the Arctic and Pacific, except aright to buy them 
for what they were worth. If they lost the ships they 
saved the purchase-money, and the presumption is that 
one would be equivalent to the other. Even if the right 
to buy could be valued at a price, the probability that the 
Government would avail itself of the privilege was 80 re- 
mote as to make all damages on that account merely spec- 
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ulative. To be short about it, the sum of my opinion on 
this part of the case is, that you are not authorized by any 
rule of law, equity, or justice, to retain the money of 
Collins & Co. by way of compensation to the United States 
for the wreck of the Arctic and Pacific; because, in the 
first place, the wreck of those vessels was no loss to the 
United States; and secondly, if it was, Collins & Co. never 
bound themselves to make it good. 

2. But the Erricsson did not make her trip in as short a 
time by several days as the vessel for which she was sub- 
stituted. I submit that this is not to the point. The ques- 
tion is, did she make them as speedily as the contract re- 
quired? Let that be answered by the contract itself. No 
time is stipulated for. Fourteen days is as clearly within 
the agreement as twelve. Apply the legal criterion here 
again. The United States could not sue the company for 
carrying the mails in the Erricsson instead of the Pacific, 
because the Government assented to a substitution, and the 
Erricsson was probably the best substitute that could have 
been got. As the original vessel might lawfully have taken 
fourteen or even twenty days to each voyage, the sub- 
stitute can do likewise, with equal impunity to the owners. 
The Government has got from the Erricsson all the service 
she could legally demand from the Pacific, if the latter 
ship were still afloat. It would be very absurd to say that 
the mere fact of the Pacific performing her trips in a cer- 
tain period is equal to a covenant that no voyage shall be 
made by any vessel on the line ina longer time. If the 
Government wanted the mails carried at a certain rate of 
speed, she ought to have made the bargain so. After the 
service is performed it is too late to insist upon terms that 
were not exacted before. If she trusted the enterprise 
and energy of the contractors to do it as well as they could, 
she has no right to complain that misfortunes have pre- 
vented them from coming entirely up to her expectations. 

I am not to be understood as saying that a party is al- 
ways safe when he performs a contract like this according 
to its mere words. In every express covenant to do a par- 
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ticular thing, there is an implied covenant not to do any- 
thing else which may defeat the intent of the parties in 
making it. If, thercfore, Collins & Co. had built these four 
ships within the time limited, and had afterwards sold 
them, their contract, though performed to the letter, would 
have been broken in spirit. So if their voyages had been 
lengthened by a wilful deviation from the direct course, 
such deviation would have been a breach of their implied 
obligation. 

But inasmuch as they have kept their covenants literally, 
and as there is no evidence that can justify a suspicion of 
bad faith, I see nothing in the case on which I can rest my 
conscience in advising you to withhold from them the 
money which the Government has promised to pay them. 

I have the honor to be, sir, yours, most respectfully, 

J. 8. BLACK. 

Hon. Isaac Tovucey, 

Secretary of the Navy. 





_MISSOURI AND ARKANSAS GRANTS. 


1. The act of Congress passed February 9, 1853, (10 Stat. at Large, 156.) 
granting certain lands to the States of Missouri and Arkansas, for rail- 
road purposes, vests in those States a fee simple, by force of the act 
itself, and without a patent. 

2. The act of August 3, 1854, (10 Stat. at Large, 346,) has no application to 
the lands granted in this case. The definite location of the road will 
locate the grant, and then the title to each particular section will be as 
complete asif it had been granted by name, number, or section. 


ATTORNEY GENERAL’s OFFICE, 
June 7, 1857. 
Sir: The act of Congress passed February 9, 1853, (10 
Stat. at Large, 156,) gives and grants to the States of Mis- 
souri and Arkansas certain lands for the purpose of making 
arailroad from the mouth of the Ohio, by way of Little 
Rock, to Fulton, on the Texas line, with branches. This 
act vests the fee simple title in the States to which the 
lands are given. A legislative grant by Congress, does, of 
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itself, proprio vigore, pass to the grantee all the estate which 
the United States had in the subject-matter of the grant, 
except what is expressly excepted. This principle has 
often been ruled in the courts, as you will see by reference 
to the following cases: United States v. Percheman, 7 Peters, 
51; Mitchel v. United States, 9 Peters, 711; United States 
v. Brooks, 10 Howard, 442; Lessieur v. Price, 12 Howard, 
59; Ladiga v. Roland, 2 Howard, 581; Godfrey v. Beards- 
ley, 2 McLean, 412. The point is firmly settled if the high- 
est judicial authority can settle anything; and even if there 
had been no decision of it, I should think it too plain on 
original principles to admit of a doubt. When Congress 
says that a certain portion of the public domain of the 
United States “is hereby granted” to a State, what need 
can there be of any further assurance in order to give the 
State a perfect title in fee? | 

The act of August 3,1854, (10 Stat. at Large, 346,) most 
manifestly does not apply in any manner whatever to the 
lands granted in 1853 to Missouri and Arkansas. That act 
(the act of 1854) prescribes the duties of the Commissioner 
of the General Land Office, in regard to legislative grants 
where the law does not convey the fee simple title or re- 
quire patents to be issued for the lands. The Missouri and 
Arkansas grants are not of that kind. 

The definite location of the road will locate the grant 
upon the proper number of even sections on each side, 
which the United States shall not previously have parted 
with the title, and the selection of the governor’s agent 
will determine what sections or parts of sections are to be 
taken instead of those sold or subject to pre-emption. Then 
the title to each particular parcel will be as complete as if 
it had been granted by name, number, or description. 

The survey required by the first section of the law will 
enable you to know what lands are appropriated by the 
mere location of the route for the railroad, and I presume 
you will also be informed, in some authentic way, of the 
choice made by the governor’s agents. I can see no ob- 
jection to your furnishing lists of those lands to any person 
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who desires to make a proper use of them, just as you. 
would give other information from the records of your de- 
partment. But such lists can have no influence on the 
title of the States. 

The States of Missouri and Arkansas will hold these 
lands in trust for certain purposes, and the mode in which 
the trust shall be executed is prescribed in the act making 
the grant. 

What those States can rightfully do with the lands, or 
what remedy the United States will have if they do wrong, 
are not questions for you or me to decide at present. 

I have the honor to be, very respectfully, yours, &c., 

| J. 8. BLACK. 
Hon. Jacos Tuompson, 
Secretary of the Interior. 





CASE OF WILLIAM GAY'S WIDOW. 


An Indian agent while in the service was robbed and murdered. He was 
behind in his accounts, but Congress, taking no notice of these facts, 
directed that his widow should be paid two thousand dollars as indem- 
nity for the money of which he was robbed and as pay for his 
undrawn salary. Hcld, that, 

1. The widow is entitled to the whole two thousand dollars, Congress hav- 
ing declared that she should have it. 

2. His suretics may, neverthelcss, deduct the amount of his undrawn salary 
from the amount for which it may hereafter appear that they are 
hable. 


ATTORNEY GENERAL’s OFFICE, 
June 9, 1857. 

Sr: William Gay, an Indian agent, was killed in the 
service, after being robbed. THis accounts have not been 
settled, but from the records of your department he seems 
to be in debt to the Government, and at the time of his 
death a portion of his salary was due and unpaid. By an 
act of Congress, passed 8d of March, 1857, (11 Stat. at 
Large, 514,) it is ordered that two thousand dollars be paid 
to his widow “as indemnity to cover his salary, the amount 
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of money of which he was robbed, and the expenses of 
the widow and family in returning to their home in Michi- 
gan.” 

Shall the whole sum of two thousand dollars be paid to 
the widow, or is it proper to deduct therefrom the amount 
coming to Mr. Gay as salary at the time of his death? 
Undoubtedly she is entitled to the whole of it; Congress 
has given her no less. The proposition that she ought to 
receive what Congress says she shall have is so plain that 
it is almost as difficult to argue for it as against it. 

But when the accounts come to be settled, if it turns out 
that he was a defaulter, his sureties will be bound for any 
balance due from him at the time of his death, and this 
balance will be diminished by the amount of his undrawn 
salary. In other words, the sureties will not be liable for 
more than what he owed after deducting his salary from 
the money in his hands. The right to this deduction is one 
which Congress could not take away; but Congress could 
allow it to be paid to the widow, and have done so. This 
may result in a loss to the United States of about $600; but 
Congress is responsible for it, not you. The executive 
must obey the legislative will without question. 

I am, with great respect, yours, &c., 
J. S. BLACK. 

Hon. Jacos THompson, , 

Secretary of the Interior. 


¥ 





INVESTMENT OF WYANDOT AND DELAWARE FUNDS. 


1. The treaty with the Wyandots requires that certain funds of that tribe 
shall be invested in United States stock, and the act of 1841 contains 
the same command. 

2. The funds of the Wyandots can, therefore, not be invested otherwise 
than in stock of the United States, though the high price which that 
stock commands in the market may justify the Secretary of the Interior 
in not making any investment at all for the present. 

3. The treaty with the Delawares requires the investment to be made “ in 
safe and profitable stocks.” Any stocks which come up to this de- 
scription may be taken for them. 
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Investment of Wyandot and Delaware Funds. 


ATTORNEY GENERAL’S OFFICE, 
June 10, 1857. 

Sin: The act of 1841 (5 Stat. at Large, 465) commanded 
that all funds held in trust by the United States should be 
invested in stocks of the United States, unless otherwise 
required by treaty. 

By the treaty of 1852 with the Wyandots, the United 
States agreed to invest $100,000 in United States stocks 
- for the use of that tribe. This is a clear point; the treaty 
and the general act of Congress upon the subject both 
require that the investment shall be made in the same 
stocks. If the treaty had been silent, the law would have | 
been sufficient of itself to make your duty plain. 

It seems that United States stocks command so high a 
premium in the market that an investment in them can- 
not profitably be made. Under these circumstances I do 
not think you are bound to doit. If a literal compliance 
with the treaty would result in a loss to the Indians, they 
cannot complain of its non-fulfilment. While, however, 
the high price of these stocks is a sufficient reason for 
making no investment at all, it would not excuse you for 
making a different investment, unauthorized by the treaty 
and impliedly forbidden by law. 

‘But the treaties more recently made (for instance, the 
last one with the Delawares) require the investment to be 
made “in safe and profitable stocks.” Under such a provi- 
sion you are not confined to stockwef the United States, 
which, though safe, are not profitable. You can make the 
investment in any stocks that come within the description 
of the treaty. 

I am, most respectfully, yours, &c., 
J. 8. BLACK. 


Hon. JacoB’ THOMPSON, 
Secretary of the Interior. 
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SMITHSONIAN INSTITUTION. 


1. The objects of natural history belonging to the Government ara to be 
placed in the Smithsonian Institution. 

_ 2. Implied repeals are not to be favored. 

3. An earlier law is never to be taken as repealed by a later without words to 
that effect, unless they beso inconsistent that both cannot stand together. 


ATTORNEY GENERAL’S OFFICE, 
June 10, 1857. 

Sir: The act of 26th August, 1842, (5 Stat. at Large, 
534,) commands the objects of natural history belonging — 
to the Government to be kept and arranged in the Patent 
Office “‘ until other provision be made by law for their safe- 
keeping and arrangement.” 

Other provision was made by law on the 10th of August, 
1846. By an act of Congress approved on that day (9 Stat. 
at Large, 105) it was directed that they should go to the 
building of the “Smithsonian Institution,” as soon as 
suitable arrangements could be made to receive them. 

Next in chronological order we have the act of 4th 
August, 1854, (10 Stat. at Large, 572,) which puts the col- 
lections of the exploring expedition, at that time in the 
Patent Office, under the care and management of the 
Commissioner, and authorizes him to appoint a principal 
keeper of them, at an annual salary of nine hundred dol- 
lars. : 

Lastly comes an appropriation on the 8d of March last, 
of fifteen thousand dollars, for suitable cases to receive 
these collections, and two thousand dollars for the trans- 
fer and permanent arrangement of them, without saying 
where the cases shall be put up, or in whose custody the 
collections shall remain. 

One thing is extremely clear. The appropriation is to 
be expended in erecting cases at the building of the 
Smithsonian Institution, if that be the place where the law 
requires the collections to be kept.. There is no pretence 
for saying they are to be kept elsewhere, if the act of 1846 


TO THE SECRETARY OF THE INTERIOR. 47 
Smithsonian Institution. | 


be still in force. That act is in force, unless it was re- 
pealed by the act of 1854. The latter act does not expressly 
repeal the former. Is it a constructive or implied repeal? 

In answering this questiom it must be carefully recol- 
lected that implied repeals are never to be favored. It is 
so easy for the legislature, in making one law, to say that 
another law on the same subject is repealed, and when it 
is meant, it is so likely to be said, that we never presume 
it when it is not said, unless the two laws are in such pal- 
pable conflict that both cannot be executed. When differ- 
ent statutes give to different persons privileges or powers 
which cannot subsist together, the latter grant must of 
necessity be construed as a withdrawal of the earlier one. 
But in order to justify such a construction, it must appear 
to be a case of flat repugnancy or of irreconcilable incon- 
sistency. For a further exposition of this rule and the 
authorities which support it, I refer you to the case of 
Brown v. the Commissioners of Philadelphia county, de- 
cided by the Supreme Court of Pennsylvania, and reported 
in 9 Harris, 37. 

To me it seems easy enough to reconcile these two laws 
and make them stand together very well. The one-was a 
permanent arrangement, which was not to take effect for 
some years; the other was a temporary disposal of the 
same subject in the meantime. Regarding.them in this 
light, they can both be executed. 

I believe, therefore, that “all objects of art, and of for- 
eign and curious research, and all objects of natural his- 
tory, plants, and geological and mineral specimens,” which 
belong to the United States, and which are anywhere in 
the city of Washington, including those collected by the 
exploring expedition, should go to the building of the 
Smithsonian Institution ‘as soon as suitable arrangements 
can be made for their reception,” and that the appropria- 
tion for cases to receive them, as well as that for the trans- 
fer and permanent arrangement of them, should be ex- 
pended in such manner as will best carry out the true 
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meaning and intent of Congress in passing the act of 
1846. 
I'am, very respectfully, yours, &c., 
e J. 8. BLACK, 
Hon. Jacosp THompson, 
Secretary of the Interior. 





DONATION TO CHEROKEE INDIANS. 


Where a certain class of Indians are entitled to # certain sum per head, 
but the appropriation is not large enough to pay all of them, it must be 
divided pro rata. 


ATTORNEY GENERAL’S OFFICE, 
June 10, 1857. 

Sir: A treaty with the Cherokees provided that certain 
money should be equally divided among all the people of 
that nation east of the Mississippi, according to a census. 
The division was made agreeably to the census, giving to 
each individual $92 82; but it afterwards appeared that 
some Cherokees had been omitted from the census roll, and 
had consequently received nothing. To remedy this error 
Congress ordered the department to ascertain the number 
of persons omitted, and pay each of them as much as had 
been received by one of those included in the previous 
division. Five thousand dollars were appropriated to 
make the payment. The number was ascertained to be 
eighty-eight. 

The result of all this has been to require a payment of 
$92 82 a head to eighty-eight persons, and to give you an 
appropriation of only $5,000 to make that payment with. 
It is manifest that under these circumstances you must do 
one of these things: (1,) divide the $5,000 equally among 
all the persons entitled, which will give each one a little 
less than $57; (2,) pay the full sum of $92 82 per head to 
as many of the eighty-eight Cherokees as you can with 
the fund, and leave the rest unpaid altogether; or, (3,) 
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make no payment at all, but keep the moncy in the trea- 
sury. 

To decline all payment under the appropriation would 
be to withhold money which those people have a legal 
right to receive. To pay a portion of them in full, and 
deny the rest everything, would be making a distinction 
where the law has made no difference. You have no 
alternative left but to do what equity always does between 
persons who are equal in the eye of the law, which is to 
give every one as much as you give to the others. By this 
I mean that you should make an equal division of the $5,000 
among the eighty-eight Cherokees for whom they were 
intended. 

Cases depending on the same principle come up every 
day in the courts. For instance, several legatees are enti- 
tled, under a will, to an aggregate sum, which the testator 
has not left an estate large enough to pay. In such case the 
executor neither kecps the fund himself nor pays it to one 
at the expense of the others, but he divides it pro rata 
among them all. One creditor of an insolvent man has as 
good a right to be paid in full as another. The law deals 
with them alike, giving to each his proper share. In all 
cases where it is necessary that a loss shall be sustained 
by a class of person, and the individuals who belong to 
that class are all equally meritorious, so that no distinction 
can legally be made between them, the loss is to be thrown 
on all alike. Equality is equity. 

I am, most respectfully, yours, &c., 


J. 8. BLACK, 
Hon. Jacos THompson, 


Secretary of the Interior. 
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_ SUPERINTENDENT OF THE INTERIOR BUILDING. 


An act of Congress which authorizes payment to. an officer for his services 
from the lst day of January, 1835, to the 30th of June, 1838, will not an- 
thorize a payment for service rendered in 1858, however probable it may 
be that the word “thirty” was written by mistake for “‘ fifty,” 


ATTORNEY GENERAL’S OFFICE, 
| June 10, 1857. 

Srr: An act was passed by Congress, at its last session, 
to pay the Supcrintendent of the building you occupy a 
ecrtain sum for his services “from the first day of January, 
eighteen hundred and thirty-five, to the thirticth of June, 
cighteen hundred and thirty-eight.” (11 Stat. at Large, 226.) 
No services were rendered during that period; and as the 
law appropriates the money specifically to the payment of 
what he then earned, he cannot be allowed to go behind 
the words of the act and show that it was erroncously copied. 

Fully believing that the word “thirty,” in this act, was 
written by some clerk, in mere mistake, for “ fifty,” satisfied 
that the real intention of Congress was to give Mr. White 
a compensation for services actually performed, and feeling 
every disposition to put a construction on the law which 
will do justice, I am, nevertheless, compelled to say that 
it must stand as itis. The ingenuity of no honest man is 
equal to the tasl< of turning thirty into fifty by mere force - 
of construction. Ita lcx scripta est: the law is so written. 
If you can erase one word and substitute another, what 
shall hinder you-from altermg every sentence it contains? 
If you can go behind the enrolled statute to find out a 
meaning which Congress did not express, how far may 
you go, and what shall be the rule? Congress must cor- 
rect its own errors. It is neither safe nor legal for the 
executive to do it. 

I am, most respectfully, yours, &c., 
J.S. BLACK. 
Hon. Jacos THomPpson, 
Seerctary of the Interior. 
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Building in Washington City—Captain Wilkes. 
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REGULATION FOR BUILDING IN WASHINGTON CITY. 


By the charter of Washington, the councils have power to regulate the man- 
ner of erecting, and the character of the materials to be used in the erec- 
tion of, houses; but no such regulation can be made without the apErebee 
tion of the President of the United States. 


Arrorney GENERAL'S OFFICE, 
June 11, 1857. 
Sir: By the 7th section of the charter of this city, the 
power is given to the councils “to regulate, with the approba- 
tion of the President of the United States, the manner. of 
erecting, and the materials to be used in the erection of 
houses.” In 1822 an ordinance was passed to prohibit the 
erection of a wooden house within twenty-four feet of a 
brick one, and Mr. Monroe approved it. The city legisla- 
ture now proposes to make a special ordinance to exempt 
Mary Lewis from the operation of the general orditiance 
of 1822. This, in my opinion, is a regulation within the 
meaning of the word as used in the charter, and it cannot’ 
be made without your approbation. You can give it or 
withhold it, as you think proper. I know nothing about 
the merits of the case. 
I am, with profound respect, yours, &c., «. 
J.S. BLACK. 
To the PRESIDENT. 


CASE OF CAPTAIN WILKES. 


When an officer of the United States is sued for tho performance of his duty, 
the Government is bound to protect him by paying the costs of his defence. 
If he defends himself, and proves upon his trial that he was executing the 
law, or the orders of his superior, his expenses ought to be reimbursed to 
him. 

ATTORNEY GENERAL’S OFFICE, 
June 14, 1857. 
Stir: Captain Wilkes, while in command of the explor- 
‘ing expedition, caused one of his men to be punished for 
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disobedience of orders. After his return the man brought 
an action of trespass against Captain Wilkes, which, after 
scveral trials, was abandoned by the plaintiff. 

I consider the decision of the Supreme Court, and the 

final termination of the cause under an opinion given by 
that tribunal, as establishing fully that the orders disobeyed 
by the plaintiff were the *lawful orders of his superior ‘ 
officer, and that the punishment for such disobedience was 
inflicted by Captain Wilkes in the discharge of his proper 
duty. . 
. Captain Wilkes suffered seriously by this litigation; for, 
though it was finally determined in his favor, his defence 
put him to a heavy expense, besides the trouble and vexa- 
tion of it. IIe now demands that the Government will 
rcimburse those expenses, and you ask whether, in my 
opinion, his claim is valid. 

When an officer of the United States is sued for doing 
what he was required to do by law, or by the special 
orders of the Government, he ought to be defended by 
the Government. This is required by the plain principles 
of justice as well as by sound policy. No man of com- 
mon prudence would enter the public service if he knew 
that the performance of his duty would render him liable 
to be plagued to death with lawsuits, which he must carry 
on at his own expense. For this reason it has been the 
uniform practice of the Federal Government, ever since ita 
foundation, to take upon itself the defence of its officers 
who are sued or prosecuted for executing its laws. The 
following are some of the cases in which this has been 
done; Mitchell v. Harmony, 138 How., 115; Elliott v. 
Swartwout, 10 Pet., 187; Tracy v. Swartwout, 10 Pet., 
80; Lawrence v. Allen, 7 How., 785; Same v.' Caswell, 
183 Howard, 488; Greely v. Thompson, 10 How., 225; 
King v. Maxwell, 17 How., 147; The United Stated v. | 
Guthrie, 17 How., 284; The United States v. Booth, 18 
How., 476; Grecly v. Burgess, 18 How., 413; Stairs v. 
Peuslee, 18 How., 521; Gelaton v. Hoyt, 3 Wheat., 247; 
Fleming v. Page, 9 How., 603; Kendall v. The United 
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States, 12 Pet., 51; Marbury v. Madison, 1 Cr., 187. In 
Little v. Barreme, 2 Cr., 170, the Government took no 
part in the defence, but it afterwards assumed the judg- 
ment, and paid it with interest and all charges. : 

If an officer, sued for doing his duty, carries on his own 
defence, without appealing to the Government for aid 
during the pendency of the cause, I think he has a just 
claim, after it is détermined, to be placed in as good a 
condition as he would have been in, if the Government had 
taken the defence on itself—in other words, to be paid the 
sum he is outof pocket. Of course, he is not to be allowed 
any unreasonable or extravagant expenses. 

Isee no reason why Captain Wilkes should not have 
what he asks, 

I am, very respectfully, yours, &c., 
- | J. 8. BLACK, 

Hon. Isaac Toucey, 7 

Secretary of the Navy. 


MARSHAL’S BOND. 


Where a temporary appointment of United States Marshal has been made 
by the President, the recital in the official bond should be in conformity 
with the nature of the appointment. 


ATTORNEY GENERAL’S OFFICE, 
| August 14, 1857. 
Sm: I have the honor to acknowledge the receipt of 
your communication of the 11th inst., asking my opinion 
in relation to the sufficiency of the official bond of E. E. 
Blackburn, United States Marshal for the northern district 
of Florida. 
It appears that he holds a temporary appointment from 
the President, but that there is in the bond a recital that 
he has been appointed for the term of four years. Under 
the circumstances I do not think it material to express 
‘40 opinion upon the validity of this bond. But, inasmuch 


64 HON. JEREMIAH 8. BLACK 





Executive Departments’ Printing. 


as the form uscd is open to question, it is, in my opinion, 
proper to require him to execute a new bond, in a form to 
be free from all doubt. It would be highly proper that 
the oath of justification by the surcties, and the approval 
by the judge, with instructions concerning the execution, 
should be printed with the bond. 
Very respectfully, 
- J. 8. BLACK. 
Hon. JacoB Tompson, 
Secretary of the Interior. 


EXECUTIVE DEPARTMENTS’ PRINTING. 


1. The act of Congress requires the advertising of the Executive departments 
_ to be given to the two newspapers printed in the city of Washington 
_ which have the largest permanent subscription, and permits the Presi- 
dent to select a third. 

2. Where a daily, weekly, and -tri-weekly newspaper are printed and pub- 
lished in the same office, by the same person, and under the same name, 
they are not different papers, but different editions of the same paper. 

8. The advertising should be given to those papers which have the largest 
permanent subscription to all their issues. 


ATTORNEY GENERAL’S OFFICE, 
July 21, 1857. 

Sm: Your communication, asking my opinion on the 
claim made by the publisher of the “States”? newspaper 
for the advertising of your department, has been received 
and considered. 

The law gives the advertising of the Executive depart- 
ments to the two newspapers printed in the city of Wash- 
ington which have the largest permanent subscription, 
and permits the President to select a third. The act 
of Congress has a proviso that “the same publications 
shall be made in each of said papers equally as to fre- 
quency.” (5 Stat. at Large, 795.) | 

The States, like the Intelligencer, Union, Star, and Globe, 
is printed weekly, tri-weekly, and daily; and I assume (for 
such is the allegation of its editor) that it has a daily circu- 
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lation greater than either of its cotemporaries in this city. 
But at least two of the others have (each of them).a per- 
manent subscription to their daily, weekly, and tri-weekly 
issues, which, in the aggregate, is greater than the aggre- 
gate subscription to the ‘ States.” 

I am clear that in order to ascertain which paper has 
the “largest permanent subscription,” you must count all 
the subscribers, and not confine yourself merely to the 
readers of the daily issue. <A daily, weekly, and tri-weekly 
newspaper, printed and published in the same office, by 
the same person, and under the same name, are‘not differ- 
ent papers, but different editions of the same paper. The 
words of the law, literally construed, require all the sub- 
scribers to all the editions to be counted. The spirit of 
the law has that scope also. There are many advertise- 
ments which ought to be read as widely as possible 
throughout the whole country. The daily papers have 
but little circulation outside of the city. It is upon the 
weeklies and tri-wecklics alone that you can rely for giving 
information to country readers. 

But it is said that no advertisements are published in 
the weekly and tm-weekly papers, and that when one of 
the departments orders an advertisement to be inserted 
weekly it is merely printed once a week in the daily edi- 
tion. If this be true, it requires some attention. The 
object of the law is not carried out. When you advertise 
for proposals to furnish supplies for the army, you mean 
not only to let the city of Washington know that a con- 
tract will be made, but you desire to invite competition 
from every part of the Union. This purpose is not 
answered by a weekly advertisement ina daily paper. If 
it be said that the Washington papers are used for the sole 
purpose of giving information to their readers here, and 
that the advertisements are published elsewhere for the 
benefit of other readers, then you ought never to publish 
a weekly or tri-weckly advertisement in any Washington 
paper at all. If daily advertisements alone are printed 
here, if Washington papers are to be used as mere 
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vehicles for giving local information, the claim made by 
the “States” is fair enough; for I do not sce why the sub- 
scribers should be counted to an edition in which the 
advertisements never appear. I do not doubt that the law 
requires them to be published weekly, in the weckly 
papers at Washington, tri-weekly in the tri-weekly, and 
daily in the daily. 

You cannot divide the advertising patronage by publish- 
ing daily in two papers and weekly in two others, for that 
would be employing four papers, while the law confines 
you to two. 

I advise you to publish your advertisements in the 

two papers having the largest subscription to all their 
issues, provided they will consent to print such as you 
desire to have printed weckly in their weekly, and tri- 
weckly in their tri-weekly editions. If they insist upon 
publishing weekly or tri-weekly advertisements in a daily 
paper exclusively, then I think you ought to publish no 
weekly advertisements here, and when you come to that 
conclusion, give your daily advertisements to the paper 
which has the largest daily circulation. 
- As to the evidence by which the amount of subscription 
is to be ascertained, that must be left to yourself. What- 
ever satisfies your own mind is sufficient. The act of 
Congress has not prescribed any mode of proof, nor ex- 
cluded any. 

Though it be a sine qua non that the two papers, selected 
by the department, must be those which have the largest 
subscription, the third is chosen by the President, purely 
at his discretion. He can sclect which one he pleases, 
without regard to its circulation. 

But the three papers being thus designated, you cannot 
advertise in any others. 

I am, most respectfully, yours, &c., 
| J. S& BLACK. 
Hon. Joun B. Fioyp, 
Secretary of War. 
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CLAIM OF THE STATE OF MARYLAND. 


1. The intent of the legislature must be ascertained from the words of the 
law, without reference to the reports of committees or the speeches of 
members. 

2. As a general rule, the Government never pays interest upon a debt except 
under a special contract, or a special law expressly providing for the 
payment of interest. | 

3. All legislative grants, whether of money or of privileges, are, and ought 
to be, construed strictly against the grantees. 

4. An act of Congress authorizing the payment of interest on a debt, without 
fixing any time when it shall cease to be paid, authorizes interest to be 
computed as long as any part of the principal remains unsatisfied. 


ATTORNEY GENERAL’S OFFICE, 

: August 11, 1857. 
_ rr: I have very carefully considered the question you 
submitted to me on the construction of that section in the 
Civil and Diplomatic Appropriation Bill of March 3, 1857, 
which provides for the re-examination of an old account 
between the State of Maryland and the United States. 
(11 Stat. at Large, 229.) 

I will state the facts only so far as they are necessary to 
show how the question of law arises, and without regard 
to exactness, either in dates or sums. 

During the war of 1812 the United States became in- 
debted to Maryland about half a million of dollars. The 
principal of that debt was paid off in various sums, at 
different times between 1818 and 1822; but no interest 
was paid. In 1826 Congress passed an act authorizing 
interest to be computed and paid at the Treasury. This 
was done; but in making the calculation all the payments 
were applied to the principal, reducing the sum upon 
which the interest was allowed by the full amount of each 
payment, and allowing no interest at all after the debt 
had thus been extinguished. Maryland never was satis- 
fied with this. She,continued to memorialize Congress 
for a more liberal adjustment ef her claim, but never 
succeeded until the last day of the last session, when the act 
‘now under consideration was passed. 
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This act requires the accounting officers to make the 
calculation by the following rule: “Interest shall be calcu- 
lated up to the time of any payment made; to this interest 
the payment shall be first applied, and, if it exceed the 
interest due, the balance shall be applied to diminish the 
principal; if the payment fall short of the interest, the 
balance of interest shall not be added to the principal so 
as to produce interest.” 

The Third Auditor of your department, in his report 
upon the case, expresses a strong doubt whether the act of 
1857 aioniee any interest to be paid after the settlement 
of 1826, though a calculation made agreeably to that law 
shows that a portion of the principal was then due, and 
has remained unpaid ever since; while the counsel for the 
claim are very clear that intcrest should be counted down 
to the present time, or at least to the date of the act. 
‘This difference of a raises the question which I am 
to solve. 

Since the dispute arose, several aeinpaiched and leading 
members of Congress have stated (in letters which have 
been laid before me) that they voted for it in the belief 
that it would, and with the intent that it should, give to 
Maryland all that she now claims under it. The report 
which accompanicd the bill when it came into the House 
of Representatives shows that it was so understood by the 
committee that framed it. There was also an adverse re- 
port from another committee, by whom it was opposed on 
the ground that interest ought not to be given to the 
present time. The evidence, in short, makes it tolerably 
clear that, while the bill was on its passage through Con- 
gress, its friends and its opponents in both Houses regarded 
it as a provision for the payment of interest on the whole 
of the principal debt, as long as that principal should 
remain unpaid, But I cannot allow this fact to have the 
smallest weight on my judgment. The act must be con- 
strued ex visceribus suis. .Congress addresses the executive 
and judicial departments of the Government only through 
the statute book. When we speak of the intent of the legis- 
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lature we refer to the meaning of the words used in their 
act, and not to the unexpressed thought which may have 
been in the minds of the members. When one or all the 
members of a legislative body declare it to have been their 
intention that a particular act shall have a certain con- 
struction, such declaration is useless if their construction 
he correct, and unwarranted if it be wrong. In either 
case it ig no proper element of a legal judgment. ‘You 
must ascertain in this, as in other cases, what Congress has 
commanded you to do, by taking the words of the Jaw, 
and understanding them in the sense assigned to them by 
the established rules of interpretation. 

First of all it must be kept in mind that, as a eoree 
rule, the Government does not pay interest. The excep- 
ious to this rule are found only in cases where the . 
demands are made under special contracts or special laws, 
expressly providing for the payment of intcrest. An 
obligation to pay it is not to be implied against the Gov- 
ernment as it 13 against a private party, from the mere 
fact that the principal was detained from the creditor 
atter his right to receive it had accrued. 

There is another canon of construction which must not 
be overlooked, and that is that all laws which give away 
the public money are to be interpreted strictly against the 
party to whom it 1s given. He who claims a payment out 
of the Treasury, and bases that claim upon an act of Con- 
gress, must show the payment to be authorized either 
expressly or by very clear implication. Ambiguous 
phrases will not serve his turn. When two meanings can 
be assigned to an act like this, and the arguments in fuvor 
of both are nearly balanced, the public is entitled to the 
benefit of the doubt. Of course, I do not now mean to 
say that a claim ought to be defeated by straining the 
sense of the law against it. But if Congress has all the 
money of the United States under its control, it also has 
the whole English language to give it away with; and it is 
80 easy to use definite terms in a law like this, that when 
they are not used we will presume them not to be meant. 
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All legislative grants, whether of money or of privileges, 
are and ought to be construcd strictly against the grantees, 

These principles create the only difficulty that lies in the 
way of the claim. If I could put a hberal construction on 
the law, my duty would soon be done. But, before I can 
advise you to pay the State of Maryland interest down to 
this time, I must find something in the act of Congress 
which expressly says, or clearly implies, that she is entitled 
to it. 

The act of 1857, after declaring that the account, settled 
agreeably to the act of 1826, should be re-examined, and 
directing the amount of the debt and the several payments 
on it to be taken as truly stated in the old account, adds these 
words: “ But, in the calculation of the interest due under 
the act aforesaid, the following rules shall be observed,” &c. ; 
and then goes on to lay down the new rule for computing 
interest. I was at first strongly inclined to the opinion, — 
that the phrase I have quoted would confine the allowance 
of interest to the period previous to 1826; but the logical 
consequence of that view would be to nullify the act of 
1857 altogether. If no interest could be allowed, except 
what was due under the act of 1826, all the rules, introduced 
now for the first time, must go for nothing. The whole 
amount of “both principal and interest due under the 
act aforesaid” was paid thirty years ago; and there is 
nothing due under that act now. But such is manifestly 
not the meaning of the act of 1857, which is very plainly 
intended to give a much larger sum than was paid before. 
I think, therefore, that these words could not have been 
introduced to limit the amount of interest or the time it 
should run, but were used merely because the act of 1826, 
and the accounts stated under it, were adopted as a stand- 
ard for ascertaining the sum of the debt and the dates of 
the several payments. 

On the other hand, Congress, in prescribing the rules by 
which this calculation shall be made, have used almost the 
words in which the Supreme Court declared how interest 
was to be counted between private parties. When there 
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is a well-known judicial decision, establishing a rule which 
is applicable to one class of cases, and the legislature after- 
wards exténds that rule to another case not covered by the 
decision, it cannot reasonably be supposed that the statute 
and the decision were meant to be understood differently. 
What, then, did the Supreme Court mean by the sentences 
transcribed into the law? Nobody ever understood them 
otherwise than as reghiring interest to be computed to the 
time of final payment. 

When Congress authorizes the payment of a debt with 
interest, this, without more, means that legal interest shall 
be paid on the whole of the principal for all the time 
during which the principal has been unpaid. When the 
obligation of the Government to pay interest on a particu- 
lar debt has been acknowledged by a statute, there is no 
rule of construction which will stop the interest before the 
debt is paid, unless the same statute has fixed some other 
time, after which it shall cease to be allowed. The act of 
1857 does direct that interest shall be paid on the debt due 
to the State of Maryland, and it does not say for how long 
a time it shall be computed. It seems to follow, as a 
necessary consequence, from these premises, that it must 
be allowed to the present time, if any portion of the prin- 
cipal debt begtill unpaid. 

It cannot be denied that a part of the principal remains 
at this moment undischarged. It is true that money enough 
was paid to satisfy it. But, in the settlement now to be 
made, you must apply the payments so as to keep down 
the interest. When the last payment was made, all the 
interest then due was satisfied. What was not paid then 
is, under the act of 1857, to be regarded as principal, and 
cannot be called a balance of interest, without going in the 
teeth of the law. 

The very object and purpose of this law is to give interest 
on the claim, and to prescribe a rule for counting it. When 
a calculution'is made according to that rule, there is a cer- 
tain portion of the principal found to be due now as much 
as it ever was. If the principal was not paid in 1826, why 
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should it not bear interest afterwards as well as before? 
Why select that period for stopping the interest, rather 
than any other point of time between the origin and the 
extinction of the debt? If you say there was a settlement 
then made, of which this is a mere re-examination, I admit 
it; but I go further, and add, that it 1s a re-examination by 
rules which must produce, and were meant to produce, @ 
different result; and that difference is created by the new 
mode of applying the payments. By the act of 1826 the 
interest is not stopped until payment of the principal; but 
the principal was considered as paid when the creditor 
received money enough to cover it, and the interest alone 
stood back. The act of 1857, by a different application of 
the payments, made that principal which before was inter- 
est. Why this reversal of things? Not, surely, for the 
mere purpose of changing their names. It must have had 
a practical object. What was it? Why was the interest 
wiped out, and the balance suftered to stand as principal? 
Manifestly because the interest would not bear interest, 
but the principal would. IZPf I could reach the conclusion 
that this is a doubtful statute, I would advise you not to 
pay the claim; for I do not think that the respect we owe 
to a State makes any difference in the right. But Congress 
has given to Maryland interest on her dcbt; sand I look in 
vain for any thing which declares that interest shall be 
stopped before the principal is paid. 
I am, most respectfully, yours, &c., 


J. 8. BLACK. 
Hon. Howe. Coss, 


Secretary of the Treasury. 





RIGHT OF EXPATRIATION. 


1. Any citizen of the United States, native or naturalized, may remove from 
the country, and change his allegiance, provided this be done in time of 
peace, and fora purpose not directly injurious to the interests of this 
Government. 

2. If he emigrates, carrics his family and effects along with him, manifests 
his intention not to return, takes up his residence abroad, and assumcs 
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the obligation of a subject to a foreign government, this implies a disso- 
lution of his previous relations with the United States, and no other 
evidence of that fact is required by our law. 

3. A native of Bavaria naturalized in America may return to his native 
country, and assume his polttical status as a-subject of the King of Ba- 
varia, if there be no law there to forbid it. 

4. The Bavarian government may require him to abjure his allegiance to 
the United States in such form as they may choose to prescribe, since 
we, on our part, make our own regulations for the admission of Bava- 
rian subjects ‘as citizens of the United States: 


ATTORNEY GENERAL’S OFFICE, 
August 17, 1857. 

Smr: The note of Count de Montgelas, transmitted to your 
department through Mr. Vroom, our minister at Berlin, 
asks for an explanation of the opinion given by Mr. Cush- 
ing, in October last, on the right of an American citizen. 
to expatriate himself. (8 Opin., 189.) 

The specific case put by Count Montgelas is that of Julius 
Amther, a native of Immelhausen, in Bavaria, who came 
to this country, and, after being naturalized, returned again 
to Bavaria. His effort to recover his status as a native Bava- 
nian seems to be impeded by a doubt which the authorities 
there entertain on the question whether he can throw off 
his allegiance to the United States; and, if so, in what 
manner it is to be done. 

There is no statute, or other law. of the United States, 
whieh prevents either a native or naturalized citizen from 
severing his political connection with this Government, if 
he sees proper to do so, in time of peace, and for a purpose 
not directly injurious to the interests of the country. 

There is no mode of renunciation prescribed. In my 
opinion, if he emigrates, carries his family and effects 
along with him, manifests a plain intention not to return, 
takes up his permanent residence abroad, and assumes the 
obligation of a subject to a forcign government,—this would 
imply a dissolution of his previous relations with the Uni- 
ted States; and I do not think we could or would after- 
wards claim from him any of the duties of a citizen. At 
ail events, the fact of renunciation is to be established-—like 
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other facts for which there is no prescribed form of proof— 
by any evidence which will convince the judgment. It is 
for the authorities of Bavaria to determine, first, whether 
they will readmit Mr. Amther to the privileges enjoyed by 
a native subject of their king, without an express renunci- 
ation of his American citizenship. If this be decided in 
the negative—that is to say, if they demand from him an 
express renunciation—they may take it, and cause it to be 
authenticated in what form they please. They may de- 
mand an oath of abjuration as a test of his sincerity, or as 
a necessary part of his title to the future protection of the 
Bavarian government. Whatever satisfies them ought to 
be satisfactory to us, since in all similar cases we prescribe 
our own rules for the admission of Bavarian subjects as 
citizens of the United States. 

I have spoken of the laws of the United States. Virginia 
and Kentucky, two of the States, have statutes which re- 
quire a certain formula for renunciation of citizenship. But 
those statutes have no application to this case. I do not 
understand Mr. Amther to have resided in either of those 
States. If the Federal Government gives him up, his obli- 
gations to the particular State in which he lived could 
hardly come into any practical conflict with those which 
he is about to assume towards his native country. 

I am, very respectfully, yours, &c., 


J. 8. BLACK. 
Hon. Luwis Cass, 


Secretary of State. 





DUTIES TO BE PAID BY APPLICANTS FOR PATENTS. 


1. The payment of a duty upon a patent or caveat to the credit of the Treas- 
ury is not a pledge or deposit of the money, but an absolute and uncon- 
ditional payment. 

. If the patentee or caveator afterwards demands the moncy to be repaid to 
him, he must show that his demand for it is founded on some law within 
whose terms he can bring his case distinctly and clearly. 

3. There is but one provision in the act of July 4, 1836, authorizing a duty 

once paid to be refunded, and that is found in the third sentence of the 
seventh section, 


to 
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4. That sentence authorizes twenty dollars to be returned, not to a caveator, 
nor one who has made an “incomplete application,” but to a person who 
has made an application which is perfect enough to be examined, and 
which, in point of fact, has been examined and rejected. 

5. It follows that a party who merely files a caveat, paying the legal duty 
of twenty dollars, cannot withdraw the caveat and demand a return of 


ten dollars 


ATTORNEY GENERAL’s OFFICE, 
August 18, 1857. 


Srr: I have examined the questions proposed in your 
communication of the 23d ultimo, arising upon the patent 
laws. The case presented upon which they arise is sub- 
stantially this: A person filing a caveat and paying twenty 
dollars, demands, in one case, the return of ten dollars, and 
in others, on paying an additional ten dollars, making thirty 
in the whole, and without doing any other act, demands a 
return of twenty dollars. The question is, whether the 
Commissioner is authorized to refund the amount claimed 
in either case. 

The first question involves the meaning of the law con- 
cerning caveats. The 12th section of the patent law of 1836 
provides: ‘That any citizen of the United States, or alien 
who shall have been resident in the United States one 
year next preceding, and shall have made oath of his inten- 
tion to become a citizen thereof, who shall have invented 
any new art, machine, or improvement thereof, and shall 
desire further time to mature the same, may, on paying to 
. the credit of the treasury, in manner as provided in the 
9th section of this act, the sum of twenty dollars, file in the 
Patent Office a caveat, setting forth the design and purpose 
thereof, and its principal and distinguishing characteristics, 
and praying protection of his right till he shall have ma- 
tured his invention; which sum of twenty dollars, in case 
the person filing such caveat shall afterwards take out a patent 
for the invention therein mentioned, shall be considered a part 
of the sum herein required for the same. And such caveat 
shall be filed in the confidential archives of the office, and 
preserved in secrecy.” (5 Stat. at Large, 121.) This enti- 
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tles the caveator to notice of any competing invention 
within one year, and allows him three months to complete 
his application. There is no provision allowing a caveator, 
as such, to withdraw any portion of the twenty dollar fee 
which is required on filing it. In the absence of any such 
law it cannot be lawfully done. The claim to refund ten 
dollars in the cases should be rejected, because there is no 
authority for such refunding. 

The second question depends upon the construction of 
the 6th and 7th sections of said patent act, (5 Stat. at Large, 
119-120;) the first of which provides, that any person who 
has discovered or invented any new and useful improve- 
ment in any art, machine, manufacture, or composition of 
matter, may make application in writing for a patent. The 
section then specifies what the applicant shall do to make an 
application. The following, being statutory requirements, 
cannot be dispensed with by the Commissioner: “ But be- 
fore any inventor shall receive a patent for any such new 
invention or discovery, he shall deliver a written description 
of his invention or discovery, and of the manner and pro- 
eess of making, constructing, using, and compounding the 
same, in such full, clear, and exact terms, avoiding unne- 
cessary prolixity, as to enable any person skilled in the art 
or science to which it appertains, or with which it is most 
nearly connected, to make, construct, compound, and use 
the same; and in case of any machine, he shall fully explain 
the principle, and the several modes in which he has con- 
templated the application of that principle or character, by 
which it may be distinguished from other inventions, and 
shall particularly specify and point out the part, improve- 
ment, or combination which he claims as his own invention 
or discovery. He shall, furthermore, accompany the whole 
with a drawing or drawings, and written references, where 
the nature of the case admits of drawings; or with speci- 
mens of ingredients, and of the composition of matter, 
sufficient in quantity for the purpose of experiment, where 
the invention or discovery is of a composition of matter: 
which descriptions and drawings, signed by the inventor 
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and attested by two witnesses, shall be filed in the Patent 
Office; and he shall, moreover, furnish a model of his 
invention, in all cases which admit of a representation by 
model, of a convenient size to exhibit advantageously its 
_ several parts. The applicant shall also make oath or affir- 
mation that he does verily believe he is the original and first 
inventor or discoverer of the art, machine, composition, or 
improvement for which he solicits a patent; and that he 
does not know or believe that the same was before known 
or used; and also of what country he is a citizen; which 
oath or affirmation may be made before any person author- 
ized by law to administer oaths.” The applicant must 
conform to this enactment. The Commissioner must judge 
whether the nature of the case admits of representation by 
drawings and models, and consequently their size and suf- 
ficiency, and the sufficiency of the quantity of ingredients 
and composition of matter. Without conforming to the 
statute in making the application, it cannot be said that 
one has been legally made. It is impossible to withdraw 
an application before it is made; and as a caveat is not an 
application for a patent in any possible sense of that term, 
it is clear that the Commissioner cannot refund a portion 
of the caveat fee as claimed. 

One of the steps to be taken in making an application is 
paying into the treasury thirty dollars. The 12th section 
of the act provides that where a caveat has been filed and 
twenty dollars paid, and the caveator “shall afterwards 
take out a patent for the invention therein mentioned,” 
said twenty dollars ‘shall be a part of the sum herein re- 
quired for the same.” By a very liberal, instead of a strict 
construction, I understand it has been held that the twenty 
dollars may be treated as a portion of the thirty required 
to complete the application; so that the applicant only pays 
ten dollars in addition thereto. The payment of the ten 
dollars additional does not convert a caveat into an applica- 
tion. It merely completes one of the steps required by the 
statute. Added to the twenty paid on filing the caveat, it 
makes up the fee of thirty required by law. But the other 
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steps required by the 6th section to make an application 
still remain to be taken. The caveat sets forth the “design 
and purpose” and “principal characteristics,’ and prays 
protection. This can be done, and is done, without describ- 
ing “the process of making, constructing, using, and com- 
pounding the same, in such full, clear, and exact terms,” 
as to enable others, properly skilled, “to construct, com- 
pound, and use the same.” The caveator is not required 
to explain the principle involved, or the modes in which it 
can -be applied, nor how it is distinguished from other 
inventions. He is not required to furnish specimens of 
ingredients and compounds, nor models, nor drawings, 
nor make oath to his invention or discovery. Nor does 
the caveat necessarily ask for a patent. The caveat neither 
requires the petition specified in the 6th section, nor the 
specification there required. The Commissioner can per- 
form no act upon the caveat beyond filing it, nor in conse- 
quence of it, except to give the caveator notice of a con- 
flicting application when made. A caveat and application 
are as different as the provisions of law which relate to 
them. There is no provision for withdrawing a caveat. 
Money cannot lawfully be returned to one who only files 
a caveat, whether he makes up the thirty dollar fee or not. 
By the 7th section the Commissioner is required, “on the 
filing of any such application, description, and specifica- 
tion, (as mentioned in the 6th section,) and the payment of 
the duty,” to cause an examination of the alleged discovery 
or invention, and to grant a patent if certain things speci- 
fied in the section appear. It then imposes another duty 
upon the Commissioner, in the following words: 

‘But whenever, on such examination, it shall appear to 
the Commissioner that the applicant was not the original 
and first inventor or discoverer thereof, or that any part of 
that which is claimed as new had before been invented or 
discovered, or patented or described, in any printed publi- 
cation, in this or any foreign country, as aforesaid, or that 
the description is defective and insufficient, he shall notify 
the applicant thereof, giving him briefly such information 
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and references as may be useful in judging of the propriety 
of renewing his application, or of altering his specification 
to embrace only that part of the invention or discovery 
which is new.” 

The duty here devolved upon the Commissioner sus- 
pends the case, and the question is submitted to the 
applicant, whether he will persist in his application 
and take the further steps specified in the section, in these 
words: | 

“In every such case, if the applicant shall elect to with- 
draw his application, relinquishing his claim to the model, 
he shall be entitled to receive back twenty dollars, part of 
the duty required by this act, on filing a notice in writing 
of such election in the Patent Office; a copy of which, cer- 
tified by the Commissioner, shall be a sufficient warrant to 
the Treasurer for paying back to the said applicant the said 
sum of twenty dollars. But if the applicant, in such case, 
shall persist in his claim for a patent, with or without any 
alteration of his specification, he shall be required to make 
oath or affirmation anew, in manner as aforesaid.” 

The statutes then point out certain proceedings which 
may be had, including an appeal to one of the judges of 
the circuit court of the District of Columbia. 

The above is the only provision authorizing the refund 
ing of fees, except where paid under mistake; and in no 
other part of the law is there a provision for withdrawing 
an application. The Commissioner can only act when the 
claimant brings his case within these statutory provisions, 
which seem to be free from ambiguity. In no other case 
has he jurisdiction or power to act. 

The foregoing remarks are an answer to your questions, 
as full (perhaps fuller) than the case required. But before I 
close, let me recapitulate. ; 

1. The payment of a duty upon a patent or caveat, to 
the credit of the treasury, is not a pledge or deposit of the 
money, but an absolute and unconditional payment. 

2. If the patentee or caveator afterwards demands the 
money to be repaid to him, he must show that his demand 
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for it is founded on some law, within whose terms he can 
bring his case distinctly and clearly. 

3. There is but one provision in the act of July 4, 1836, 
authorizing a duty once paid to be refunded, and that pro- 
vision 1s found in the third sentence of the seventh section. 

4, That sentence authorizes twenty dollars to be returned, 
not to a caveator, nor one who has made an “incomplete 
application,” but to a person who has made an application 
which is perfect enough to be examined, and which, in 
point of fact, has been examined and rejected. 

5. It follows, that a party who merely files a caveat, pay- 
ing the legal duty of twenty dollars, cannot withdraw the 
caveat and demand a return of ten dollars. 

I am, very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Jacos Tompson, 

Secretary of the Interior. 





- 


MONEY STOLEN FROM THE MAIL. 


1. It is the duty of the Post Office Department to take into its possession all 
money known to be stolen from the mail, and restore it to the rightful 
owner. 

2. When the officer who arrests the thief takes the stolen money from him, 
he has no right to hold it against the demand of the Post Office Depart- 
ment, on the pretence that it is not absolutely and positively identifiod 
by the parties who claim to be its rightful owners. 

8. Where the fact of the theft is established, and the circumstantial sHlaenca 
makes it reasonably clear that the money found upon the thief was the 
money stolen from the mail, the officer cannot legally detain it. 


ATTORNEY GENERAL’S OFFICE, 
August 20, 1857. 

Str: By the act of Congress passed March 1, 1847, (9 
Stat. at Large, 148,) the Postmaster General may take into 
the possession of his department any moncy robbed or sto- 
len from the mail, and pay it to the rightful owner, when- 
ever satisfactory proof thereof shall be made. 

The mail between Mobile and Montgomery, Ala., and 
its contents, were stolen on the 21st of May, 1856. In that 
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mail was one letter from St. John Powers & Co. contain- 
ing $1,119, and another from an agent of the Bank of 
Montgomery containing $3,913. These are alleged, with- 
out contradiction, to have been the only large money letters 
in that mail; there were several others containing incon- 
siderable sums. Some time after the theft suspicion fell 
upon Welcome Lovelace, a stage-driver on the route, who 
was arrested, tried, and convicted. At the time of the 
arrest there were found upon his person, and at different 
places of concealment pointed out by him, divers packages 
of bank notes, amounting in all to $4,694. 

The condition in life of the accused party was such that 
he himself could not be the owner of a sum so large. He 
accounted for his possession of it by saying he had found 
it on the road. A portion of it ($425) was absolutely iden- 
tified by the persons who had mailed it in the smaller let- 
ters already mentioned. St. John, Powers & Co., and the 
Bank of Montgomery were unable to prove the numbers, 
the dates, or any private or peculiar marks of their notes; 
but they did show that the notes produced by the prisoner 
corresponded with theirs in their general description, in 
their size, and the banks from which they were issued. 

The deputy marshal who took the money from the pris- 
oner has $4,269 of it yet in his hands, and refuses to let 
St. John or the Bank of Montgomery have it, because, as 
he alleges, they do not show that it is the identical money 
lost by them. They invoke the exercise of your authority, 
under the act of Congress, to make him disgorge it. You 
can do what they ask if they are the rightful owners of the 
money, and if it was stolen out of the mail. 

The evidence that this is the money of the claimants, 
and was stolen out of the mail, though it be indirect and 
presumptive, is so irresistible, by the number, nature, and 
strength of the circumstances, that no human mind can be 
perverse enough to doubt it. 

That Lovelace stole the contents of a certain mail, in 
which these claimants had about $5,000, is a settled fact— 
settled by his conviction of the crime, and by evidence 
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aliunde, which shows the conviction to have been just. 
That all the other money in the mail, besides that of the 
claimants, did not amount to much beyond $500, seems to 
be conceded; and it is probable, without any concession 
about it, since nobody else has set up a claim. You have 
it ascertained, then, that a theft was committed, and that 
the property stolen was $5,000 belonging to these claim- ~ 
ants, and $500 belonging to various other persons. Now, 
what do you expect to find when the thief is arrested? 
Not the whole of the money, for he had time to dispose of 
a part. The amount taken from him corresponds with the 
amount lost, bating what he would probably part with, or 
put out of his own reach, in the interval. Add to this the 
fact that, before his crime, he was poor enough to pawn 
his watch, and who will deny that the money found upon 
him was the money he had stolen? But this is not all. 
Some of the notes are proved to be the same by particular 
marks, and all the other notes correspond with the stolen 
money in their general description. From the theft alone 
there is a violent presumption that the thief had the greater 
portion of the stolen money in his possession, or at least 
knew where it was. The very officer who now detains it 
acted on that presumption when he compelled him to give 
it up. But when you combine this with the still greater 
probability arising out of the fact that a sum of money was 
found on him which does not differ in any respect, so far 
as it is recollected, from that of the claimants, you have a 
case which admits of no answer. He himsclf made no 
-attempt to answer it, except by saying that he had found 
the notes on the road. I do not say this could not be true. 
The thing is possible; but who would believe it on the 
mere word of a detected thief? In short, if this be not the 
money of the claimants stolen out of the mail by Lovelace 
on the 21st May, 1856, there is an end of all reasoning upon 
circumstantial evidence. There is not one chance in a 
million that you will do wrong in acting upon that belief. 

You have a right to this money as the legally appointed 
trustee of the true owners. The deputy marshal holds it 
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either without any pretence of right, or else he keeps it 
for the use of the felon who is convicted of stealing it. 
Your claim is very meritorious, and his is very much the 
reverse. 

I am, very respectfully, yours, &c., 


J. 8. BLACK. 
Hon. A. V. Brown, 


Postmaster General. 


ACCOUNTS OF THE MARSHAL OF UTAH. 


1. Where the marshal of a Territory expended upwards of twenty thousand 
dollars, in carrying the judges to the courts with a guard, he cannot be 
allowed such expenses, either by the accounting officers or by the Pres- 
ident, under the act of 1852. 

2. The expenses of a judge in travelling to his courts are his own expenses, 
and not those of the marshal, and are, therefore, not properly incurred 
by a ministerial officer in the execution of the law. 

3. Under the act of 1852, extraordinary expenses of a ministerial officer in 
the execution of the law, cannot be allowed by the President unless 
such expenses be regularly taxed; and taxation is not legal or regular 
unless it be made in and by the proper court, duly organized, with a 
quorum of judges on the bench, in regular session, and a record is made 
of their decision. 


ATTORNEY GENERAL’S OFFICE, 
August 25, 1857. 

Sm: By the act of 31 August, 1852, (10 Stat. at Large, 
99,) the President is authorized to allow payment from 
the judicial fund of extraordinary expenses incurred by 
officers of the United States, though payment of such ex- 
penses be not specifically provided for. You send me the 
accounts and all papers relating thereto of Joseph L. Hey- 
wood, late marshal of Utah, and ask my opinion whether the 
expenses, for which he claims to be allowed, come within 
the provisions of the act referred to. 

To justify the allowance of expenses like those which the 
late marshal of Utah exhibits, it is necessary that he should 
show: 1. That they were incurred by a ministerial officer ; 
2. That they were incurred in executing the laws of the 
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United States; and 3. That they were regularly taxed by 
the district or circuit court of the district in which the 
services charged for were rendered. If the accounts 
under consideration come within these requirements they 
ought to be allowed; and if not, not. What are the 
facts? 

More than twenty thousand dollars of this claim are 
for conveying the judges of the Territory to and from the 
places of holding the supreme and district courts. <A 
numerous guard was provided, and part of the account 
is for the pay of the men who composed it. The hire of 
the horses, wagons, and other means of transportation for 
the guard is also charged. To this is added the price of 
provisions, forage, and medicine, and the expense of teams 
to haul them, as well as carriages for the judges them- 
selves. The sum total is swelled by a great many curious 
items which would be hard to classify. 

These expenses are within the law in so far as they are ex- 
traordinary expenses, for they are very extraordinary, both 
in amount and character. But they are not the expenses 
of a ministerial officer. The expenses of a judge on the 
way to his court are his own expenses, and he cannot call 
them the expenses of a ministerial oficer merely because 
he allowed the marshal to hire his carriage and servants, 
and to pay his bills on the road. The large sum which 
these journeys seem to have cost makes no difference, since 
the law does not cover the expenses of a judicial officer, 
however extraordinary they may happen to be. If the mar- 
shal had furnished to each of the judges a single horse, 
and made a claim upon the Government for the use of 
them, he would have had a case just the same in principleas 
that which he has in fact presented. The legal merits of 
the account ‘are not any better because it is for twenty 
thousand instead of a hundred dollars. 

Another objection to this claim is equally fatal. The 
expenses were not incurred by the marshal in executing 
the laws of the United States. The act of Congress con- 
fines the power of the President, so that he can allow no 
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expenses except what are incurred in the execution of 
Judicial process. But here there was no judgment, decree, 
order, or process of any court to be carried into effect, 
nor was the marshal in the line of any duty which the law 
commanded him to.perform. The law does tell the 
judger to be at the court, but it says nothing to the mar- 
shal about bringing them there. The mandate is directed 
to the judges alone. When a judge obeys that mandate 
by going to court, whether on foot, on horseback, or in a 
carriage, surrounded by a cavalcade of outriders, it can 
hardly be said that he is executing the law any more than a 
juror when he answers to his name, or a witness when he 
obeys a subpoena, or a clerk when he makes up the record. 
Certain it is, at all events, that the judge’s performance of 
his duty by going to court is not an execution of law by 
the marshal. 

But even if these bills had been legal in other respects, 
they Lave not been legally taxed. The act of Congress 
requires a special taxation by the court. This was taxed (if 
taxed at all) by a judge at his chambers; by a judge when 
he was not in the Territory; by a judge after he resigned 
his office; by one judge when the court consisted of three. 
You cannot consider a bill properly taxed, under this act, 
until it is done in and by the proper court, duly organized, 
with a quorum of judges on the bench, in regular session, 
and a record made of their decision. The exclusive evi- 
dence of this will be the certificate of the clerk, attested 
by the seal. 

Some of these expenses might be allowed if they were 
properly taxed, but the greater part of them are of a 
character which would exclude them however they might 
be authenticated. 

I am, most respectfully, yours, &c., 
J. 8. BLACK. 

Hon, Jacop THOMPSON, 

Secretary of the Interior. 
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PURCHASE OF MASONIC HALL, BALTIMORE. 


Where a contingent agreement was made for the purchase of property by 
the Secretary of the Treasury, and the same Secretary who made the 
agreement refused to take the property on the ground that the contingency 
had not occurred, and notified the vendor that such was the determination 
of the Government, succeeding Secretary is not authorized to treat the 
contract as still in existence. 


ATTORNEY GENERAL’S OFFICE, 
September 2, 1857. 

Srr: You send me papers relating to the purchase of a 
lot from Andrew McLaughlin for a court-house, in Balti- 
more, and ask whether, in my opinion, the United States 
are committed to that purchase. | 

I reply to your interrogatory in the negative. The con- 
tracts with McLaughlin and with Caup, and others acting 
for the Grand Lodge of Maryland, were conditional, and 
by their express terms dependent on the approval of the 
agreement by Congress making the necessary appropria- 
tion to carry the same into effect. No act of Congress 
was ever passed approving of the contracts, or making an 
appropriation to carry them into effect, or referring to 
them in any manner whatever. Subsequently to the date 
of these conditional agreements there was an act of Con- 
gress which made an appropriation of $200,000, “to pro- 
cure and pay for a site for a building for the accommoda- 
tion of the United States courts in the city of Baltimore, 
and to erect thereon a fire-proof building for such pur- 
pose.” This law had reference to no particular property 
that was to be bought and paid for. It might by its 
terms be made to cover any other lot in Baltimore, as 
well as that of the parties who demand its application to 
theirs. The late President and Secretary of the Treasury 
went still further, and decided that inasmuch as the ma- 
sonic hall had been selected with a view to let the building 
now on it stand with alterations, and the act making the 
appropriation required the erection of a new building, 
Congress must have meant that the contracts under consid- 
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eration should not be carried out. They construed the 
law, not only as giving no approval, but as disapproving 
the conditional agreements. The property was accord- 
ingly rejected, and the parties, in due form, notified that 
such was the fixed determination of the Government. 
You ought not to disturb this decision, because you have 
no power to undo what was done and finished by your 
predecessor. Besides, I think it was rightly decided. 
I am, most truly, yours, &c. 
J. 8. BLACK. 
Hon. Howe. Coss, 
Secretary of the Treasury. 


CUSTOM-HOUSE AT OGDENSBURG. 


1. Under an act of Congress authorizing the erection of a custom-house only 
at a port where the duties collected are equal to the expense of collec- 
tion, it is enough that the duties at a particular port exceeded the ex- 
penses during the year in which the law was passed. 

2. The Secretary of the Treasury purchased the site of a custom-house at 
Ogdensburg, but, under the erroneous impression that the duties were 
less than the expenses, inserted in the contract a condition that the con- 
tract should be void unless Congress should afterwards legalize it. Held, 
That, inasmuch as no act of Congress was necessary to legalize it, the 
contract was binding as it stood, and the condition nugatory. 

3. A letter from the Secretary of the Treasury, notifying him of the intention 
of the Government to accept the property and consummate the contract 
when the legal difficulty erroneously supposed to exist should be re- 
moved, is to be construed as an unconditional acceptance. 


ATTORNEY GENERAL’S OFFICE, 
August 27, 1857. 

Sir; I have the honor to acknowledge the receipt of 
your communication of the 15th inst., in relation to the 
construction of the law for the erection of a custom-house 
at Ogdensburg, New York, and the legal effect of a letter 
from the Treasury Department accepting an offer for a 
site. 

The act of the 18th of August, 1856, (11 Stat. at Large, 
93,) appropriated fifty thousand dollars for the erection of 
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a custom-house and post office at Ogdensburg, with a 
proviso, “That no money shall be expended under this 
act for the erection of a custom-house where the duties col- 
lected do not equal the expense of collection.” 

Under this provision the Secretary of the Treasury 
advertised for a site and selected one offered by D. C. 
dudson, and notified him of its acceptance, on condition 
that Congress should so alter or amend the law, “as to 
make it competent for the department to pay therefor.” 
This letter was evidently written under the suppositon 
that the amount of duties collected at Ogdensburg were 
not equal to the expense of collection. Ifthey were equal to 
such expense, no alteration in the law would be necessary to 
authorize the purchase and erection of the building con- 
templated. It now appears that the amount of duties for 
the year when the appropriation was made exceeded the 
expense of collection. The question then arises, to what 
period of time does the act refer? The language used is 
very general. It contains no allusion to the (then) last 
fiscal, or any other previous year. If the last year had- 
been intended, I think it would have been so expressed. 
But the contrary is expressed. The words of the law are 
in the present tense: ‘“‘ Where the duties do not equal the 
expense of collection.” If Congress had meant to refer to 
a past time, words signifying the time then present would 
hardly have been introduced. Unless we apply the cur- 
rent year, there can be no limit within which to compute 
the receipts and expenses. If we may go back one year, 
we may go to the date of making Ogdensburg a port of 
entry. Congress wished to provide custom-houses at cer- 
fain points where the revenue was equal to the expenses. 
It renewed the declaration of its purposes, on the 3d of 
March last, by increasing the appropriation to a hundred 
thousand dollars to enlarge the building so as to accom- 
modate the Federal courts and their officers. (11 Stat. at 
Large, 227.) These purposes should not be defeated by a 
construction not required by the act in question. Iam, 
therefore, of opinion that the proviso of the act of 1856 
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may properly be applied to the then current fiscal year, and 
consequently that the appropriation may be lawfully used 
to purchase land and put up a custom-house. 

Your second question is whether the terms and condi- 
tions of the letter of the department to Mr. Judson 
require you to accept his lot. 

The letter discloses the intention of the department to 
accept and pay for his lot as soon as any legal objection 
supposed to exist should be removed or obviated. The 
obstacle then suggested and referred to, did not, in fact, 
exist, and there is actually nothing to prevent the depart- 
ment from buying the lot. The letter requested Mr. 
Judson to prepare his titles and submit them to the 
United States District Attorney for examination; and the 
records of this office show that the validity of the title 
was duly certified on the 27th day of February last, and 
that consequently he has performed, on his part, the con- 
ditions imposed by the department. 

The other condition of the contract was in substance 
that it should be executed if the power to do so should be 
conferred on the department, and this the Secretary sup- 
posed could only be done by further legislation. But the 
power had in truth been conferred already, and no legis- 
lation was needed. When you interpret the letter of accept- 
ance, according to its spirit and intention, it is a simple 
agreement to take the lot and pay for it. To say that 
Congress, which had given the authority before, must go 
through the form of giving it again, would be to take 
ground scarcely creditable to the Government, which 
always acts up to the broadest rules of honor. A vain 
thing is never required by law, justice, or common sense. 
Ihave no knowledge of any case in- which a court has 
permitted a private party to avail himsclf of such a de- 
fence against a contract like this. If I would promise to 
pay money on condition that another person would pay it to 
me, I could not get clear of my obligation by proving 
that I had' received it before. 

In conclusion, I have to say that I think the provision in 
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the act of 1856 does not forbid the purchase of a lot for, 
and the erection of, a custom-house at Ogdensburg; and 
that the Secretary’s letter to Mr. Judson does bind you to 
take and pay for his property. 

I am, most respectfully, yours, &c., 


J. 8. BLACK, 
Hon. Howe it Coss, - 


Secretary of the Treasury. 





CROWELL’S CASE. 


A naval court-martial may lawfully sentence a seaman to the penitentiary 
in the District of Columbia, to be confined at hard labor for three years, 
ie be deprived of his pay, and to be marked with the letter D on his right 

p- 
ATTORNEY GENERAL’S OFFICE, 
: September 5, 1857. 

Srr: In my opinion there is nothing illegal in the sen- 
tence of the naval court-martial, convened at New York, 
in the case of Charles Crowell, an ordinary seaman, who 
was found guilty of striking, disobeying, and treating with 
contempt his superior officer, and who was sentenced to 
three years’ confinement, at hard labor, in the penitentiary 
here, to be deprived of his pay, and to be marked with the 
letter D on his right hip. 

I am, with great respect, yours, &c., 


J. 8. BLACK. 
Hon. Isaac Tovucey, 


Secretary of the Navy. 





CONTRACTS ON THE WASHINGTON AQUEDUCT. 


1. The Secretary of the Treasury has no legal authority to relieve a contractor 
on the Washington aqueduct from a bad bargain, either by rescinding 
the contract or by paying him a higher price for his labor than what he 
agreed to take. 

2. The power vested in the head of an executive department to make con- 
tracts for work or materials does not itaply the power to rescind or alter 
such contracts when made, 
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ATTORNEY GENERAL’S OFFICE, 
| September 5, 1857. 

Sir: H. L. Gallaher had a contract with the United 
States for doing certain work on the Washington aquc- 
duct. He was to be paid by the cubic yard, and the Gov- 
ernment reserved the right of suspending the work under 
the contract at any time. The engineer in charge gave 
him notice to suspend in July, 1856, the appropriation 
being exhausted; and the contractor was paid for what 
had been done up to that time. In March, 1857, he was 
notified to resume his work, and did so. He now says he 
is doing the work at a loss, and asks you, in a memorial, 
either to give him a larger compensatién than he bargained 
for, or else to release him from the contract. 

You have no authority to do either of these things. You 
cannot absolve him from his obligation to do the work; 
and, if he does it, you cannot authorize him to be paid for 
it at a higher price than the contract stipulates for. This 
is true, whether he was bound in law to resume after the 
suspension or not. If he was so bound, it is your duty not 
to release him; and, if he is already released by the sus- 
pension, he does not need your interference. Quacumque 
via data, the result is the same. He is asking for that 
which cannot be given. In short, you have no power to 
relieve him from the hardship he complains of, either by 
giving him damages, by releasing him from his present 
contract, or by making a new one. 

This is a practical answer to the whole case. What the 
effect of the suspension may be upon the rights of the 
contractor and his sureties is not a question for you, and 
consequently not for me,to decide at present. The courts 
will settle it in due time, if it becomes necessary to raise it. 
In the meanwhile, if the contractor quits the work, or other- 
wise violates the covenants he has made with the Govern- 
ment, he must do so at his own peril and that of his sureties, 

I am, with great respect, yours, &c., 
J. 8. BLACK. 

Hon. Joun B. Froyp, 

6 Secretary of War. 
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DUTY OF THE ATTORNEY GENERAL. 


1, It is the rule of the Attorney General's office to give advice to an executive 
department only in actual cases, where the special facta are set forth by 
the department. 

2. The Attorney General is not required to write abstract essays on any 
subject. 


ATTORNEY GENERAL’S OFFICE, 
September 5, 1857. 

Sir: A letter from the Hon. Mr. Porter, of Missouri, 
recalls my attention to a matter which I thought had been 
disposed of some time ago. 

On the 2d of June you addressed me, enclosing two let- 
ters from Mr. Porter and one from Mr. McMullen, of Vir- 
ginia, relative to claims under the act of March 3, 1849, to 
provide for the payment of horses and other property lost 
or destroyed in the military service of the United States, 
and you request my opinion on the three questions sub- 
mitted by Mr. Porter; but you do not state that these ques- 
tions have arisen in your department, nor am I informed 
of the facts of any particular case pending there under the 
law referred to. 

It has always been the rule of this office to give advice 
only in actual cases, where the special facts are set forth by 
the department. It is impossible to reply to mere specula- 
tive points or supposed cases. The Attorney General is 
not required to write abstract essays on any subject. 

If there be a claim pending before you on which you 
desire to have my advice, and you will be pleased to say 
how it arises, what are the facts, and wherein the law seema 
doubtful, I shall with great pleasure give you my opinion. 

My belief that you had withdrawn these papers is the 
reason why your communication was not replied to sooner. 

I am, most respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Joun B. Froyp, 

Secretary of War. 
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REVOLUTIONARY PENSIONS OF CHILDREN AND GRAND- 
CHILDREN. 


1. Where a revolutionary soldier, who has performed services which would 
have entitled him to a pension, has died without being placed on the 
pension list, neither his children nor grandchildren are entitled, after 
his death, to make the application, and get the pension which he might 
have got by taking the proper steps in his lifetime. 

2. The same rule is applicable to the case of a revolutionary soldier’s widow. 
who.has died without being on the pension list, and whose children or 
grandchildren make the application in her right. 


ATTORNEY GENERAL’S OFFICE, 
September 19, 1857. 

Srr: I have received your letter on the application made 
by the grandchildren of Deborah Grant for the pension to 
which they allege she was entitled, and have examined the 
papers by which it was accompanied. 

Mrs. Grant first began to receive a pension in 1839; it 
was increased in 1841; and in 1853 she applied for a still 
further increase, alleging that the services performed by 
her husband entitled her to a larger pension than either of 
the previous decisions of the office had given her. Pend- 
ing this last appropriation she died, leaving grandchildren, 
but no children, living. The grandchildren now renew the 
application. 

As to the increase applied for in 1853, but never allowed, 
that must be regarded as an unestablished claim to a pen- 
sion. The mere application, made in her lifetime, does 
not make the right of her children any better than it would 
have been if she had never applicd at all. 

I take it for granted that her grandchildren have proofs 
sufficient to show that she, in her lifetime, was entitled to 
receive what they now claim as her representatives. Nor 
will I stop to discuss the question whether the grandchild- 
ren of a pensioner have or have not the same rights that 
children have. It is settled by the Supreme Court (19 
How., 355) that they stand on equal ground. What has 
been decided by that tribunal is not, and ought not to be, 
open to further dispute. 
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{t is also very clear that pensions due to widows will de- 
scend to their children or grandchildren just in the same 
way that pensions coming to revolutionary soldiers them- 
selves will descend to theirs. 

These principles being thus settled, the case before me, 
and the question arising on it, may be put thus: A soldier 
of the revolution who might have got himself placed on the 
pension-roll, and received from the Government a pension 
during his natural life, has diced without doing so: can his 
children, after his death, get all that he might have got in 
his lifetime on the production of the same proofs? 

Before this question can be answered in the affirmative, 
the right of the children must be shown by some act of 
Congress, which gives it to them, either expressly or by 
very clear implication. The non-existence of a law to for- 
bid it proves nothing. Every claim upon the public money 
must be made out affirmatively by the claimant. The bur- 
den of proving that such a demand is not well founded 
never lies upon the Government. No man can be allowed 
to take from the treasury what Congress has not given; 
and Congress gives nothing except when the intention to 
do so is expressed in plain and unambiguous words. 

It is utterly in vain to argue that the annuity which the 
law authorizes a soldier to receive is property, in which he 
has a vested right, and descendable like moncy secured to 
him by a bond. Itis notso. If it were, Congress would 
have no power to say whom it should go to after the death 
of the pensioner, for Congress cannot regulate the descent 
or distribution of property in the States. It would neces- 
sarily pass by the law of succession which prevails at the 
place of the pensioner’s domicil. But it is a mere gratuity, 
which the Government may and does bestow on whom it 
pleases. If it be not extended beyond the immediate ob- 
ject of the bounty, his representatives can have no interest 
in it. If it be so extended, the representatives take it as a 
favor, and not of right. It is for this reason alone that 
Congress, without regard to the law of the State, has 
always exercised the power of saying to whom the arrear- 
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ages of a pension shall be paid when the pensioner dies. 
Itis given to a widow in exclusion of children, and in other 
eases to children in exclusion of collateral kindred and 
creditors. This right of bestowing it on some classes of 
relatives, while others equally entitled in justice, and pre- 
ferred by the general rules of law, are forbidden to enjoy 
it, springs entirely out of the right to withhold it from all 
of them. It follows, that if the children of a revolutionary 
soldier can get the pension due to their ancestor, they must 
get it in pursuance of some positive law to that effect. 
Nothing remains, therefore, but to see whether Congress 
has made any provision which authorizes the children of a 
deceased soldier to prove the services of their parent, and 
get the pension which might have been awarded to him. 

The second and third sections of the act of 1836 (5 Stat. at 
Large, 128) were manifestly and plainly intended to give cer- 
tain representatives of deceased soldiers the privilege of 
establishing claims never established by the soldiers them- 
selves. But the second section does not cover this case, 
because it refers only to those soldiers who died between 
the 4th of March, 1831, and the 7th of June, 1832. The 
third section is equally inapplicable; for it was intended 
solely to substitute the widow of a soldier as a pensioner 
in his place, upon proof by her of his services. Children 
are not spoken of. 

The act of 1832, (4 Stat. at Large, 530,) in the 4th sec- 
tion, provides for the case of a pensioner dying between the 
semi-annual pay-days; and directs that the proportionate 
amount accruing between the last pay day and the time of 
his death shall be paid to his widow, or, if he left no widow, 
to his children. This refers so clearly to a pensioner actu- 
ally put on the roll in his lifetime, that nobody pretends to 
claim any thing under it for the children of a soldier who 
died without being a pensioner. If there were no other 
law on the subject, I should have my doubts whether the 
children of a pensioner could recover for what accrued 
further back than from the last pay day before his death, 
though ome or several full payments might be due. 
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But the act of 1829, section 2, (4 Stat. at Large, 350,) 
declares that “whenever any revolutionary pensioner shall 
die, the arrears of pension due to the said pensioner at the 
time of his death” shall be paid to his widow, or, if he 
left no widow, to his children. There is one consideration 
which sets aside all pretence of claim under this law in a 
case like the present. It provides only for the payment of 
arrears. This word has a signification as definite and well 
known as any other in the language. It means a balance; 
one portion left behind another portion; asum still remain- 
ing unpaid, after payment of a part. Unless a pensioner 
received a part of his pension during his life, (and he could 
not do that without being on the pension roll,) there can 
be no such thing as arrears at his death. There are other 
reasons equally potent in favor of the same construction; 
but they will be embraced in what I have to say about the 
act of 1840. 

That act (5 Stat. at Large, 385) provides for the case of 
a pensioner who dies leaving a widow, and for the case of 
a pensioner who is a widow, but dies leaving children; and 
in both cases it says that “the amount of the pension due to 
such pensioner at the time of his (or her) death” shall be 
paid for the sole use of the children. It is incomprehensi- 
ble how this law ever came to be understood as it has been 
by some of the officers of the Pension Bureau. There is 
not a word in it which could properly have been used to 
_ express the intention that children shall have the privilege 
of establishing a claim which their parent never made good. 

For whose children does the act provide? For the chil- 
dren of pensioners. And who is a pensioner? One who 
receives @ pension. It certainly does not include any but 
those who actually enjoy the bounty of the Government in 
the shape of periodical payments. To say that a person is 
a pensioner for the reason that he might have become one 
by an act of his own, would be as gross a violation of the 
jus et norma loguendi as to call a man a soldier merely be- 
cause he might have enlisted in the army if he had te 
proper to do so. 
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But again: what is it that the act of 1840 gives to the 
children? Not the sum which their father or mother might 
have claimed and got, but the amount of pension due at the 
pensioner’s death. An amount due is a sum presently pay- 
able, and implies that a time of payment has been fixed 
and fully expired. The amount of pension due means nothing, 
unless it means the amount of a gratuity payable at certain 
periods, but still remaining unpaid, although the time or 
times designated for its payment have gone by. There 
never was a revolutionary soldier who would have called 
himself a pensioner, or demanded any thing as due upon a 
pension before it was allowed and established, and a time 
fixed for paying it. 

This is not all. The law of 1836 shows that Congress 
knew very well how to describe a revolutionary soldier, 
who died without getting a pension. In that act they do 
not speak of him as a pensioner, nor call the claim of his 
widow or children a pension due; but “any officer, non-com- 
missioned officer, musician, soldicr, §c., whose service in the _ 
revolutionary war was such as is specified in the act of 1832,” 
and who died within a certain time, to his widow or chil- 
dren shall be given the amount of pension which would have 
accrued, fc. In the fourth section the soldier is described 
as “any person who served in the war of the revolution in 
the manner specified in the act of 1832,” and to his widow, 
is granted “the annuity or pension which might have been 
allowed to her husband.” I have quoted this law for the 
purpose of showing, that when Congress chose to provide 
for the widow or children of a soldier who had no pension 
in his lifetime, they did so in words far different from those 
employed in the act of 1840. 

I have now referred to and examined all the acts of Con- 
gress upon the subject, and I am brought to the conclusion 
that none of them will enable the children or grandchildren 
of a revolutionary soldier to sustain a claim against the 
Government, based on the mere fact that their ancestor 
performed services for which a pension might have been 
allowed him. 
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But the Supreme Court is thought by some to have deci- 
ded the contrary, in Walton v. Cotton, (19 Howard, 355.) 
I do not so understand that case. There was no such point 
in it. Nothing like the question I have been considering 
was raised, or discussed, or adjudicated. The Pension Of- 
fice had permitted the administrator of a soldier’s widow to 
apply for and recover a pension which had never been al- 
lowed to his decedent, and the only dispute was, whether 
the living children should keep it all, or whether the dis- 
tribution should be among the children and grandchildren 
per stirpes. The court decided in favor of the grandchil- 
dren’s right to share it. The money in controversy had 
already been paid by the Government, and both sides ad- 
mitted it to have been rightly paid. There was no dispute 
except about the division. In such a case the court could 
not get behind the issue made by the parties themselves. 
If the Government had been legally there objecting to the 
right, I do not doubt that the decision would have been 
against both. 

But the practice of allowing these claims has prevailed 
in the Pension Office for twenty-five years. It was sup- 
posed to be sanctioned by the high authority of Mr. Wirt, 
and certainly had the approval of Mr. Poinsett. It was 
doubted, however, by Mr. Woodbury, denied by Mr. But- 
ler, and denounced as illegal by Mr. Cushing. Still, it has 
maintained its ground in the office down to the present 
day. 

Shall this practice continue? That is a question of mere 
administrative discretion, which you must answer. I think 
I have shown that it is not supported by any law, and, un- 
der our system of government, to pay out public money 
without law, is to pay it against law. 

I am, respectfully, yours, &c., 
: J. 8. BLACK. 
+ Hon. Jacop THoMPpson, 
Secretary of the Interior. 
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COMPENSATION OF DIPLOMATIC AND CONSULAR OFFICERS. 


1. The diplomatic and consular act of 1855 simply regulated the compensation 
of ministers and consuls, and did not require that they should be re-ap- 
pointed. 

2. Under that act consuls were entitled to a salary during the time they re- 
mained at their posts of duty. 

3. Under the act of 1856, a consul was to receive a salary not only for the 
time spent at the place of his official duty, but, in addition to that, for 
the time occupied in awaiting his instructions, in travelling to his post 
of duty, and in returning home at the close of his service. 

4. Under these laws each consul is entitled to be paid for his services accord- 
ing to the law which was in force when those services were rendered, 
without reference to the date of his commission. 

5. The provision in the eighth section of the act of 1856, forbidding the allow- 
ance of compensation for the time occupied in coming home by a consul 
who shall have resigned or been recalled for any malfeasance in office, 
does not apply to the case of a consul who has resigned or been re- 
called without being guilty of any misconduct. The penalty of having 
to come home at his own expense is only to be inflicted upon the consul 
whose misbehavior has obliged the Government to recall him, or who 
resigns simply to escape a recall which he is conscious of deserving. 


ATTORNEY GENERAL’S OFFICE, 
September 21, 1857. 

Sm: You have propounded to me certain questions 

relative to the compensation of consuls, to which I now 
reply. 
_ Previous to 1855 the services of nearly all our consuls 
abroad were paid by fees. The act then passed abolished 
the right of consuls to receive fees (or at least to keep them) 
from and after the 30th of June of that year, and provided 
that thenceforward they should receive certain annual sal- 
aries. 

The act of 1855 was singularly obscure in its phraseol- 
ogy. It declared that, from and after the 30th of June, the 
President, by and with the advice and consent of the 
Senate, shall appoint “diplomatic ministers to certain coun- 
tries, and consuls at certain places, who shall reccive an 
annual compensation for their services, not exceeding the 
amount herein specified.” (10 Stat. at Large, 619.) A 
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very strict and literal construction of this act would give 
the salaries provided by it to nobody who was not appointed 
from and after the 30th of June, 1855, while at the same 
time it would have taken away from all the then incumb- 
ents the right to receive their fees, or, indeed, to hold their 
offices. But it could not be believed that Congress meant 
to vacate all our legations and all our consulates on one 
day, and keep them vacant until new appointments could 
be sent out to every part of the world. The construction 
put on the law by the late President and Secretary of 
State, under the advice of the Attorney General, was that 
& minister or consul who was in service on the 30th of 
June, and who was retained in office, was, to all the intents 
and purposes of the new act, in the same condition as if he 
had received his commission afterwards. In other words, 
the law converted the incumbents from fee-paid into sala- 
ried officers. That the construction was right I have no 
doubt. It is in accordance with the general purpose of 
the act, and any other view of it would have defeated 
its object and done enormous injury to the public ser- 
vice: 3 

The contemporaneous construction of the Executive is 
high authority for it, and Congress added the weight of its 
own, by making appropriations to pay ministers who were 
previously appointed and not recommissioned, as well 
as by ratifying the treaties which they subsequently nego- 
tiated. 

This brings us one step towards a conclusion. It is set- 
tled that a consul retained in office under the act of 1855 
is a consul appointed under that act, so far as regards com- 
pensation. That compensation was a galary, to be counted 
from the time when he reached his post of duty down to 
the time when he left it. To give him more was expressly 
forbidden. 

But in 1856 the system was again remodeled. By the 
eighth section of the act then passed, a, consul was to 
receive salary not only for the time spent at the place of 
his official duty, but, in addition to that, for the time oc 
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cupied in awaiting his instructions, in travelling to his 
post of duty, and in returning home at the close of his 
‘service. (11 Stat. at Large, 55.) 

This last-mentioned act, like the one which preceded it, 
did not in words apply to consuls or ministers who had 
been appointed before; but, inasmuch ag it was not con- 
templated to turn them out, it must have been meant that 
they should remain in office with the new compensation. 
About this, however, there seems to have been some doubt, 
which Congress saw proper to put at rest in 1857, by a 
Provision in the appropriation bill, declaring that the act 
_of 1856 should apply to consuls appointed after the act 
of 1855. 

Thus the consuls appointed in 1855 are put on a level 
with those appointed in 1856, and we have seen that con- 
suls whose commissions are dated previous to 1855 have 
the same compensation as those who were appointed under 
that act. Things that are equal to the same thing are equal 
to each other. Thercfore there is no difference between 
the three classes, so far.as regards the rule of compensation 
for services performed at the same time. 

The result of all this legislation—which sceciuly does 
not seem at the first blush to be very plain—is that a con- 
sul who served only under the old law received fees, and 
nothing else. If he was retained after July, 1855, he got 
a salary for the time he remained at his post. If he held his 
office after the act of 1856 went into operation he got paid, 
in addition, for the time spent in coming home. In short, 
his compensation is to be regulated by the law which was 
in force when the services were rendered—not by that 
which prevailed at the date of his commission. The rule 
18 simple as well as just; and though the various acts of 
Congress express it with some unnecessary circumlocution, 
they are still plain enough to be understood by any one 
who will take the trouble to analyze and compare them. 

A doubt has also arisen about the meaning of the last 
clause’of the eighth section of the act of 1856—a consul 
shall not be allowed compensation for the time occupied 
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in coming home, “if he shall have resigned, or have been 
recalled therefrom for any malfeasance in his office.” Do 
the words italicised qualify the word resigned as well as re- 
called? I think they do very plainly. The grammatical 
connection of the whole sentence is such that you cannot 
separate its parts without violence. A consul cannot be 
relieved from the duties of his office except by a resigna- 
tion or recall. If they be terminated in either of these 
ways, but without any official guilt or delinquency, he may 
get what the law says a meritorious officer shall have— 
namely, his full pay, to be counted down to the time when 
he reaches his own residence. But if he violates his obli- 
gations to the public in such a manner that the Government 
on that account is obliged to recall him, or if he resigns 
merely to escape a recall which he is conscious of deserv- 
ing, then he shall suffer the penalty of coming home at his 
own expense. Ido not believe that Congress ever had 
the least intention to make the mere resignation of office a 
penal offence. 

The act of 1857 extends the provisions of the act of 1856 to 
persons appointed after the act of 1855; but it does not give 
them salaries, according to the act of 1856, except for the scr- 
vices rendered after it went into operation. It was a subject | 
of dispute whether one who served after 1856 could get the 
salary then given if he had been appointed before? Con- 
gress said that he could; but they did not say that he could 
be paid for previous services at any higher rate, or by any 
other rule, than that which was fixed by the law of the time 
when they were performed. There is no ground whatever 
for the notion that a consul can now claim a salary for any 
portion of the time for which he was authorized to get 
fees, and just as little for the opinion that he can be pmd 
under the law of 1856 for anything he did under that of 
1855. A consul, for instance, wk o was appointed in March, 
1855, and went immediately to his post of duty, received 
fees down to July Ist of that year, and cannot now receive 
anything else. Ifyou give him the salary created in 1856 
for the time spent in making his journey out, you must 
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give it to him, on the same principle, for the whole time 
he was there, and let him have fees and salary both. But 
such a claim would be so absurd that nobody makes it. It 
all comes at last to what I have already said is the true 
rule—namely, that each person shall be paid for his ser- 
vices agreeably to the law in force at the time when the 
services were performed; and there is nothing in the law 
that can make it either more or less. 

It may be well that I should not close without applying 
the rule to the particular cases which you have sent to 
me. 

Mr. McCrea, late consul at Paris, claims for time spent 
in returning home. He is entitled to it, because his return 
was long after the act of 1856 went into effect, and his res- 
ignation was not for malfeasance in office. 

Mr. Murphy, the late consul at Shanghai, is in the same 
condition, if I rightly understand the statement of his case 
as I received it. 

Mr. Epping, consul at Oldenburg, was appointed in Jan- 
uary, 1856. His claim for salary while waiting for instruc- 
tions and going out cannot be allowed, for two reasons: 
Ist. He went out while the law of 1855 was in operation, 
and that law forbade such allowance; and, 2d, the act of 
1856 took away all salary from the consulate at Oldenburg, 
so that, if it were retroactive, its effect would be, not to 
give him more than he received under the act of 1855, but 
to make him refund what he has already got. 

Mr. Blythe, consul general for Cuba, received his in- 
structions in March, and went out in October, 1856. He 
cannot be paid for this, because the act of 1856 did not go 
into effect until January, 1857. 

Mr. Andrews, late consul general for the British North 
American provinces, received his instructions in March 
and April, 1855, when the duties of the office were paid by 
fecs. Of course he is not to be allowed anything by the 
way of salary for that time. 

Mr. Huffhagle’s instructions as consul general to British 
India were given him in September, 1855. He claims com- 
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pensation for the time he was occupied in receiving them, 
and in making the passage to Calcutta. But it must be 
disallowed; for the act of 1855, then in force, gave no 
salary, except for the time spent at the post of duty. 
I am, most respectfully, yours, &c., 
| J. 8. BLACK. 
Hon. Lewis Cass, 
Secretary of State. 





CESSION OF JURISDICTION. 


1. The general act of the Florida Legislature, passed June 6, 1855, iea 
sufficient cession of jurisdiction over Jand purchased in that State by the 
Federal Government for public works. 

2. The opinion of Mr. Attorney General Cushing on the same point reaffirmed. 


ATTORNEY GENERAL’S OFFICE, 
September 24, 1857. 
Sir: I have examined the act of the Florida Legislature, 
passed June 6, 1855, and am of opinion that it is a sufli- 
cient “ cession of jurisdiction” over land purchased in that 
State by the Federal Government for public works. It is 
all that you are required, by the resolution of 1841, to ask 
from the Legislature of any State. For further informa- 
tion on the general subject, I refer you to the opinions of 
my immediate predecessor, who discussed it very thor- 
oughly. (7 Op., 628; 8 Op., 30.) 
I am, most respectfully, yours, &c., 
J. 8. BLACK. 
Hon, Howett Coss, _ 
Secretary of the Treasury. 
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IRREGULAR APPLICATION FOR ADVICE. 


A person intending to make application for a patent asks the Seeretary of the 
Interior beforehand whether it will be granted. The Secretary is advised 
to decline giving any answer. 


ATTORNEY GENERAL’S OFFICE, 
September 24, 18577. 

Srr: You have enclosed me a letter from O. J. E. 
Stuart, Esq., of Mississippi, in which he asks your de- 
partment to inform him whether he can get a patent for a 
machine invented by his slave. It seems that he has not 
yet made the application, and for aught that can now be 
known, he never will. Ido not consider it my duty or. 
yours to decide questions like this before they arise in 
the regular and proper course of business. Mr. Stuart 
can apply for a patent if he sees proper; but he must do 
s0 at his own risk, and not upon an invitation from the 
_ Officers of Government, which will commit them in his 
favor beforehand. It is due to applicants themselves, as 
well as to the public, that legal opinions should not be 
given in any but actual cases, since nobody is officially re- 
sponsible for what may be said about cases which are 
merely supposed. 

I am, with great respect, yours, &c., 
J. 5S. BLACK, 
Hon. Jacosp THoMPson, 
Secretary of the Interior. 
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SPANISH DESERTERS. 


1. Under the treaty with Spain, and the act of Congress which was made to 
carry it out, the apprehension and delivery of a seaman, who is alleged 
to be a deserter from a Spanish ship, is a judicial duty, and the State 
Department cannot change what a judge has done. 

2. To prove the fact of desertion, the treaty requires the exhibition of the 
ship's roll, with the name of the deserter upon it, and this is not met by 
the mere certificate of a Spanish consul. 


ATTORNEY GENERAL’S OFFICE, 
September 24, 1857. 

Sir: I have read the note addressed to you by the Span. 
ish minister on the case of Manuel Castro, a deserter from 
the Spanish schooner San Juan Baptista, at Key West. 

From that note, and from other papers on the same sub- 
ject which you have sent me, it appears that the deserter 
was arrested after the vessel had put to sea, on a warrant 
issued by a justice of the peace. But he was discharged 
by a State judge on a writ of habeas corpus. The Spanish 
consul then applied to the district judge of the United 
States for another warrant, which was refused. This is 
the subject of complaint. You ask whether it is well 
founded, and what can be done to prevent a repetition of 
such grievances. 

Under the treaty with Spain, and the act of Congress 
which was made to carry out that and other treaties of the 
same kind, the apprehension and delivery of a deserter is 
a judicial duty. It must be performed according to the 
judgment and conscience of those to whom it is assigned. 
The judges are sworn to administer it faithfully according 
to the best of their learning and ability; and that is all 
that can be demanded of them. You cannot require them 
to decide a given question in a particular way; much less 
can you reverse a sentence already pronounced. 

When a cause is pending before the courts in which our 
own or a foreign Governinent has a special igterest, the 
President will always see that the facts and the law shall 
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be properly presented by competent counsel, and some- 
times he prescribes what line of argument shall be used. . 
But the judges must be left to act upon their own separate 
responsibility. Inasmuch, therefore, as this is a judicial 
duty, you cannot change what has been done, even if you 
are sure it was done erroneously. Nor do I see what 
measures you can take which will be absolutely sure to 
prevent the same judge or another from doing the like 
hereafter. | 

But I think the decision was right. The treaty requires 

that in such a case the Spanish consul in American ports 
shall exhibit the ship’s roll, and the name of the deserter 
must appear in it before he can be arrested, held in cus- 
tody, or delivered. The act of Congress (4 Stat. at Large, 
360) declares that the arrest may be made on proof by ex- 
hibition of the register of the vessel, ship’s roll, or other 
official document. Here there was no exhibition of the 
roll, or any other corresponding document which contained 
the names of the ship’s crew. The consul produced an 
extract from the roll, certified by himself, but he did not 
exhibit the original roll carried by the vessel, as the 
treaty in plain terms required him to do. 

It might be convenient, in cases like this, to dispense 
with the production of the original document, and let the 
rights of the person claimed as a deserter depend on the 
mere certificate of a consul; but a written compact be- 
tween two nations is not to be set aside for a shade or two 
of convenience more or less. The law is so written, and 
that is a sufficient answer to all that can be said against this 
proceeding. 

I am, with great respect, yours, &c., 
J. 8. BLACK. 

Hon. Lewis Cass, 

Secretary of Siate, 
5 | 
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RENT AND FURNITURE OF COURT ROOMS. 


1. No marshal of a district can be allowed in his accounts for the expendi- 
ture of more than twenty dollars for furnitare, and fifty dollars for rent, 
unless previously to the expenditure he obtain the approbation of the 
Secretary of the Interior. 

2. The Secretary has no authority to give the approval after the expenditure 
is made. 

8. The powers of the Secretary in this respect are not enlarged by the law 
which authorizes an appeal to him from the accounting officers. 


ATTORNEY GENERAL’S OFFICE, 
September 25, 1857. 

Sir: It seems that the late marshal of southern Ohio 
claims credit of $161 20, for furniture of rooms occupied 
at Cincinnati by the federal courts, and the marshal of 
southern California asks to be allowed for rent of a court- 
house building at the rate of $3,500 per annum. These ex- 
penses were, in both cases, incurred without the knowledge, 
and, of course, without the previous approbation, of your 
department. Can‘ you legally allow them now? 

The act of 1853 declares that “the marshal shall not 
incur an expense of more than twenty dollars in any one 
year for furniture, or fifty dollars for rent of building and 
making improvements thereon, without submitting a 
statement and estimates tu the Secretary of the Interior, 
and getting his instructions in the premises,” (10 Stat. at 
Large, 165.) This is a plain law, if there ever was one; 
and in both the cases which you submit it was palpably 
violated. Will you sanction an expenditure made in the 
teeth of the statute? If you do, you must make yourself 
a party to the guilt. 

The statute authorizes a marshal to spend twenty dol- 
lars for furniture and fifty dollars for house rent without 
consulting the department, but forbids him to go beyond 
that, unless he has your previous approbation. Now if you 
say he may spend what he pleases, and count upon your 
sanction afterwards, you obliterate the distinction between 
the smaller sums and the larger ones. He cannot be allowed 
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for expenses under nor over fifty dollars per annun, if 
they are not fair and just. They are equally liable to sub- 
sequent supervision. If you dispense with the necessity 
of a previous submission to the head of the department, 
you put all on the same footing, and look with equal favor 
on the officer who breaks the law and on him who ob- 
serves it. 

You have not the power to do this:thing, even if you 
were willing. The authority conferred on you by the 
statute is to instruct the marshal before he makes a con- 
tract, not to indorse it afterwards; to approve of his esti- 
mates, not to allow his claim for past expenses. We all 
know that these are very different things. 

The right of the party to take an appeal to you from 
the decision of the accounting officers, given by the fourth . 
section of the act of August 16, 1856, does not increase 
your power to allow these claims. All appellate jurisdic- 
tion must be exercised within the limits of the law which 
governs the original tribunal, so far as regards the rule of 
decision. On appeals, therefore, you can do only what the 
accounting officers ought to have done. 

Anticipating my opinion against the power of the de- 
partment to approve these expenditures, you ask whether, 
in that event, you may disregard the act of the marshal, 
and make compensation to third parties for the furniture 
and house rent. I answer, no. That would be a mere 
evasion of the law. Besides, [ know of no authority 
given to your department to deal with anybody but the 
marshals about the furniture and court rooms. 

The case is very clear on the law. The practice of your 
department heretofore has been right, and I advise that it 
be continued. The cases now submitted may be hard, 
and, for aught I see, may be the basis of a very fair claim 
upon Congress. But I do not know where else the par- 
ties can go for relief. 

I am, very respectfully, yours, &c., 
| J. & BLACK. 

Hon. Jacos THompson, | | | 
Secretary of the Interior. 
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PURCHASE OF PRESBYTERIAN CHURCH, BALTIMORE. 


1. Where the Secretary of the Treasury has made a contract for the site of 
a court-house, and afterwards refused to take the property for a supposed 
defect of title, the contract is at an end. 

2. A succeeding Secretary cannot reconsider the subject, unless upon the dis- 
covery of new evidence not produced to his predecessor, nor known to 
the party at the time of the first decision. 

8. The fact that the former Secretary made his decision immediately previ- 
ous to his retiring from office, will not take the case out of the general 
rule, or make his determination less binding. 


ATTORNEY GENERAL’S OFFICE, 
September 26, 1857. - 

Sir: In September, 1856, the property of the Presby- 
terian church at Baltimore was offered to the Government, 
and accepted by the Secretary of the Treasury, at the price 
of fifty thousand dollars. But the contract, of course, 
could not be carried out unless the Attorney General 
would examine the title and certify to its validity. Mr. 
Cushing doubted the right of the vendors to convey, inas- 
much as the deed to them showed that the land had been 
devoted to certain uses, and he was not satisfied that it 
could be lawfully applied to any other. But he concluded. 
that the long possession of it by the church would make 
its conveyance a safe title to the Government. He an- 
_swered the Treasury Department to that effect; but Mr. 
Guthrie referred the subject to him again, calling his 
attention to the specific question, whether the limitation 
upon the original grantors, or their heirs, would begin to 
run before an actual perversion of the property to uses 
different from those mentioned in the deed. Upon recon- 
sideration, the Attorney General declared officially and 
formally that the statute of limitation would not be a suf- 
ficient protection, and therefore declined to certify it as 
good or valid. In pursuance of this, the Secretary of the 
Treasury, on the 4th of March last, addressed a letter to 
the proper authorities of the church corporation, inform- 
ing them that the property was rejected. 
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Property bargained for by the Government is always to 
be taken and paid for if the title shall be pronounced 
valid by the Attorney General, and not otherwise. The 
joint resolution of 1841 enters into, and forms part. of, 
every such contract. Where the Attorney General has 
officially refused to certify the titles, the head of the de- 
partment through which the negotiation is conducted 
ought at once to declare the contract rescinded ; and when 
he does so, the end of that contract has come. It can 
have no more force afterwards than if it had never been 
made. 

I will not say that the Executive, after thus rescinding 
such a contract, cannot reconsider its act and place all par- 
ties again in siatu quo. If the head of a department sees 
that his decision has been unadvised and hasty, I suppose 
he may correct his error within a reasonable time. But it 
is very well settled that when a Secretary has officially de- 
cided or determined any matter or case, and goes out of 
office leaving the decision on record, his successor cannot 
lawfully overturn it, unless upon the production of such 
new evidence as would be sufficient in a court of chancery 
to sustain a bill of review, or to get a new trial in a court 
of law. This rule is so obviously necessary, in order to 
prevent intolerable disorder and confusion in the business 
of the Government, that I do not think it necessary to set 
forth the many reasons by which it might be defended. 

Was this matter determined while your predecessor was 
in office? Certainly it was. Mr. Guthrie decided to re- 
ject the property, placed his decision on record, and wrote 
to the vendors informing them of the fact. At the same 
time he gave his reason for what he did, which was the re- 
fusal of the Attorney General to certify the title. It is 
true that this was done on the 4th of March, only three 
days before Mr. Guthrie went out of office. He retired 
on the 7th of the same month. ButIdo not see how that 
can make any difference. He had the same power and 
authority in the matter, down to the last hour of his ser- 
vice, that he had at any previous time. The rule is, not 
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that the early decisions of a Secretary shall stand, and 
the late ones be reversed, but that all shall stand. The 
case was pending before him; had been pending for some 
time; he understood it, and it was his duty to make an 
end of it before he retired. It was as valid and binding a 
determination as any that could have been made on the 
subject. 

Is there anything before you now in the shape of new 
evidence which will justify the opening of the case for 
another hearing? It must be remembered that a new 
trial is never granted, or a bill of review sustained, on the 
ground of new evidence, except where such evidence is 
new to the party as well as the court. If the party knew 
of the evidence, or might have known it with proper dili- 
gence, and did not produce it on the first trial, he is not 
to have another. He cannot make a mere experiment 
with a part of his evidence, and if it fails, try the case 
over again with better preparation. I know not what evi- 
dence may have been before Mr. Guthrie, but there is 
none before you which might not as well have been pro- 
duced then as now. 

It is contended by the apansél of the vendors that the 
late Attorney General did not examine the whole title; 
that he merely gave an opinion that the statute of limita- 
tion would not be a protection, which was a point of no 
‘ consequence, because the original title itself was good 
irrespective of time. I do not think this is correct in 
point of fact. We are bound to presume that every ques- 
tion arising on the title was examined. Mr. Cushing did 
not give his reasons, and he was not bound to give them. 
But he held the title to be defective, and that covered the 
whole subject. If nothing had been done after his opin- 
ion had been sent in, I might think it my duty to review 
it; but the Secretary having acted upon the advice re- 
ceived, I cannot get behind that action, nor advise you to 
do anything inconsistent with it. 

The counsel for the vendors think they ought to be 
heard now by the present administration of the depart- 
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ment, because the late Secretary went. out of office so soon 
after his decision was made that they could not ask him 
fora rehearing. If any error was committed which the 
late Secretary would have corrected on an appeal to him, 
it is very unfortunate that he did not stay in office long 
enough to hear it. But the case is still within that rule 
which forbids you to undo what has been done by your 
predecessor. All general rules will occasionally operate 
with severity in special cases, but we cannot abolish gen- 
eral rules for that reason. If you were perfectly satisfied 
_ that the property of the Presbyterian church ought to be 
taken by the Government, you might make a new contract, 
but you can never revive the old one. 

On the whole, I am of opinion that this is a thing adju- 
dicated, decided, settled, determined, ended. If it was 
erroneously done, the wrong is past all remedy. There 
was a contract for the property, but it has been rescinded 
by lawful authority. It is as if it never had been. 

I am, most respectfully, yours, &c., 
J. 8. BLACK, 

Hon. Howey Coss, 

Secretary of the Treasury. 





FORT SNELLING RESERVE. 


1. The Secretary of War had the power conferred upon him by law to make 
a contract for the sale of Fort Snelling, and having executed that power, 


he was functus officto. 
2. The Secretary has no right to change the terms of the contract in any 
particular whatever. 


ATTORNEY GENERAL’S OFFICE, 
September 28, 1857. 
Srr: In your letter of the 26th inst. you enclosed me a 
written agreement between the agents of the United 
States and Franklin Steele for the sale of the Fort Snel- 
ling reserve, together. with two letters addressed to you by 
Mr. Steele’s agent, and you ask my official opinion thereon. 
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‘You make no statement of facts, and ut no question of 
_ law, but leave me to infer from the naked papers what 
point it is upon which you desire my advice. 

Mr. Steele agreed to purchase the property for the sum | 
of’/ninety thousand dollars, to be paid in three equal annual 
payments, on the first day of July, 1857, 1858, and 1859. 
I take it for granted (though you do not say so) that the 
first instalment of thirty thousand dollars has already © 
been paid. He is entitled by the terms of his own con- 
tract to a deed for the whole property upon his giving 
“satisfactory security” for the balance of the purchase 
money. What he now desires is some arrangement for 
securing the sixty thousand dollars, which he yet owes, in 
such a manner that two thousand acres of the land will be 
free from encumbrances. 

The War Department had power given it by Congress to 
sell the land in question. Having sold it your power is 
exhausted. You can do nothing more except to enforce 
the rights, and perform the obligations which the agree- 
ment created. The authority to make a contract implies 
no authority to change it after it is made. 

This contract entitles the purchaser to a deed as soon as 
he pays one-third of the price, and gives satisfactory 
security for the remainder. A mortgage upon the whole 
of the land would be satisfactory, no doubt; since it is 
not to be presumed that property which sold once for 
ninety thousand dollars would sell again for less than sixty. 
But it may also be true that a lien on two thousand acres 
less than the whole tract would be sufficient. This isa 
matter of fact; a question for your own judgment and 
discretion to answer. You may take any security which 
you deem sufficient, remembering always that security for 
a debt is that which makes it absolutely safe. 

I am, most truly, yours, &c., 
| J. 8. BLACK. 
Hon. Joun B. FLoyp, 
Secretary of War. 
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LIABILITY OF POSTMASTERS FOR STAMPS. 


In what cases postmasters shall be held, and in what cases not, for stamps 
sent to them, and not sold or returned to the department. 


ATTORNEY GENERAL’S OFFICE, 
September 28, 18577. 

Str: Your letter of the 23d instant has been received, 
in which you ask my opinion on the right of postmasters 
to be credited in certain cases for stamps and stamped 
envelopes not returned nor used. 

A close consideration of the act of Congress, the prac- 
tice of the department, the decisions of the Supreme 
Court upon analogous questions, (the United States v. 
Prescott, 8 Howard, 578; United States v. Morgan, 11 
Howard, 154,) and the general principles of law applicable . 
to the subject, has brought me to the conclusion that the 
following rules ought to be considered as settled and clear: 

1. A postmaster should have credit for stamps which he 
is charged with, when he can show that they were destroyed 
without any fault of his own before he sold or used them. 
Letter stamps cost the Government so little to get them 
made that it can hardly be counted. Their value consists 
in the fact that each of them represents three cents in the 
payment of postage. Their destruction, therefore, is no 
appreciable loss to the Government, and no gain at all to 
anybody else. An officer ought not to suffer for an un- 
avoidable actident which does no harm, 

2. But if the stamps should be stolen or lost, and get 
into the hands of those who may~use them, and thus 
deprive the Government of so much revenue, the post- 
master should be held forthem, One who has the custody 
of public money or property, and is paid for taking care 
of it, cannot get rid of his responsibility by showing a 
theft or an accidental loss. He is an insurer of its safety 
against all perils of that kind. ; 

8. If be destroys them by his own wanton act, or neg- 
ligently suffers them to be destroyed, he is answerable on 


~ 
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the principle that no man shall be allowed to have any 
advantage from his own violation of duty. 
4. When stamps are sent to a postmaster by mail, they 


"are charged against him at the time they are sent, and the 


presumption is that he received them. If he demands a 
credit on the ground that he never got them, he should be 
required to repel the presumption by his own oath at least, 
and by all the other proof which, in the particular case, 
he can produce. But if the Postmaster General is satis- 
fied that they never reached him, he ought to have the 
credit. His legal responsibility for stamps does not actu- 
ally begin until he has them in his hands. | 

5. If he asserts that he returned stamps to the depart- 
ment which never came there, and proves that he mailed 
them, he entitles himself toa credit; for in sending them 
he does his duty, and the subsequent loss of them is not 
his fault. But he should be held to strict proof of this by 
something stronger than his own oath. He can easily get 
@ witness to the act of mailing them. 

I am, moat respectfully, yours, &c., 


J. 8. BLACK. 
Hon. A. V. Brown, 


Postmaster General. 





ATTACK UPON FORT PORTER BY A RAILWAY COMPANY. 


An injunction, or any otber judicial process, is not necessary to prevent a 
railway company from taking possession of a fort or other military pro- 
perty of the Government. If such an‘invasion is threatened, the officer 
at the post ought to be instructed to resist it by force. 


ATTORNEY GENERAL’S OFFICE, 
September 29, 1857. 
Sir: You have sent me the report of Lieutenant Blunt, 
from which it appears that a railway company, incorporated 
in Canada, but with an extension of its charter granted by 
New York, hus commenced certain work in the Niagara 
river, with the intention of making a railway track over 
the land of the United States appurtenant to Fort Porter. 


s 


TO THE SECRETARY OF WAR. 107 
Attack upon Fort Porter by a Railway Company. 


The report suggests a judicial remedy, “ by injunction 
or otherwise.”” I am requested to give my advice on the 
case. 

It was the practice of the Federal Government in early 
times to vindicate her right to the possession of the public 
property in a very short way. She turned out and kept 
out all lawless intruders, without stopping to ask leave of 
the courts. I do not know at what precise period she 
became humble enough to forego the privilege of self de- 
fence, or when she began to prefer the shelter of an injunc- 
tion to the protection of her own right hand. In theory, 
she still denies her liability to be sued; but in practice 
that theory comes to very little, if any man or corporation 
who is impudent enough to invade her property, can compel 
her to abandon it, and get the decree of a court before she 
can retake it. If that be the rule, her immunity from law 
suits amounts to this: that she will not allow herself to be 
sued by an honest person who has a just claim, and seeks 
to enforce it in a legal way; but she will let any trespasser 
deprive her of her rights, and drive her into court to regain 
them. 

Here, you tell me, is a railway corporation, which has 
crossed over from Canada, and threatens to take possess- 
ion of the land of the United States. If they can take 
a part of that property, they can take it all, or any other 
military station, dismantle the fort, turn out the garrison, 
and tear down the house where the commander has his 
quarters. The threat is, that they will thrust themselves 
on the public property by a naked, downright, and palpa- 
ble wrong, with nothing to avouch the deed but their own 
mere will. It is not my opinion that any injunction is 
needed to prevent such an outrage. A few words of in- 
struction to the officers of the army at Fort Porter, or near 
it, will be amply sufficient. 

I am, very truly, yours, &c., | 
| J. S. BLACK. 
Hon. Joun B. Froyp, 

Secretary of War. 
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PATENTS FOR CALIFORNIA LANDS. 


1. A claimant for land in California, under a Mexican title, is entitled, under 
the 13th section of the act of March 3, 1851, to a patent, upon showing 
that his claim has been finally confirmed, and the survey of it approved 
by the surveyor general. 

2. Neither the decree of the court, nor the survey, nor the patent, is conciu- 
sive upon anybody but the Government and the patentee. 

8. Third parties have their remedy by injunction in the Federal courts, and 
by action in the State courts. 

4. The Attorney General has no right to interfere, except in the judicial 
investigation between the claimants and the Government. 


ATTORNEY GENERAL’S OFFICER, 
September 29, 1857. 

Sr: Certain citizens of Butte county, California, have 
sent in their petition to the General Land Office, praying 
that no patents be issued for the ranchos called “ Flugge”’ 
and “ Fernandez.” These were tracts of land in Califor- 
nia granted by the Mexican government before the con- 
quest. The grants were declared good by the commis- 
Sioners appointed to investigate them. The same decree 
was made afterwards by the District Court. An appeal 
was taken to the Supreme Court, but it was dismissed. 

A person who claims land in California, under a grant 
from Mexico, is entitled to have a patent for it issued out 
of the General Land Office whenever he shows that his 
elaim has been finally confirmed by the commissioners, 
by the District Court, or by the Supreme Court, if he, at 
the same time, accompanies that proof with a survey, 
certified and approved by the surveyor general of Cali- 
fornia. The claims now under consideration have been 
finally confirmed, and the proper certificate of the surveyor 
general has been produced. These proceedings are con- 
clusive on you. They put the right of the claimant to a 
patent upon grounds which you have no authority or 
power to contest. The 13th section of the act of March 8, 
1851, is too plain to admit of dispute. (9 Stat. at Large, 633.) 

When the survey covers lands belonging to other per- 
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sons, (as is alleged to be the case here,) their remedy is 
to petition the district judge for an injunction, and if he 
grants it, the patent will be stayed until the injunction 
is dissolved. Nothing of this kind has been done. The 
patents must issue. 

But neither the decree of the court, nor the survey, nor 
the patent, is conclusive on anybody but the Government 
and the patentee. The rights of the third parties are ex- 
pressly saved in the act of Congress. If, therefore, there 
be any grounds for the complaint made in this petition 
from Butte county, those who claim a title adverse to the 
patentee have still a chance to establish it in the proper 
court of the State. 

There is nothing in the case which authorizes me to 
interfere. The Attorney General has a certain supervisory 
control over the investigation of these California land 
claims while the contest upon them is between the United 
States and the Mexican grantees; but his power is gone 
when the Government ceases to have an interest, and 
private parties alone are concerned. 

I am, most respectfully, yours, &c., 
J..8. BLACK. 

Hon, Jacos THompson, 

Secretary of the Interior. 
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KANSAS INDIANS. 


1. The Kansas nation of Indians and the half-breed reservees are in lawful 
posseasion, and have a perfect right to enjoy the peaceful occupation of 
their lands. 

2. The power of the Government ought to be used to protect them againet 
all lawless trespassers, without reference to the question whether their 
title be a fee or only a usufruct. 

8. The trade and intercourse law, passed 30th June, 1834, is applicable to the 
‘Indian reserved land in Kansas and Nebraska, and ought to be 
executed for their protection. 


' ATTORNEY GENERAL’S OFFICE, 
September 26, 1857. 

Sir: Your communication of August 20, 1257, presents 
the following case: 

A treaty was made on the 3d of June, 1825, at St. Louis, 
between the superintendent of Indian affairs, on the part 
of the United States, and the chiefs, headmen and war- 
riors of the Kansas nation of Indians. By the first article 
of this treaty the Kansas ceded to the United States all the 
lands lying within the State of Missouri, to which the 
said nation had title or claim, lying west of the State of 
Missouri within certain described boundaries. It was stip- 
ulated by the second article that, from the cession aforesaid, 
a reservation for the use of the Kansas nation should be 
made of a tract of land to begin twenty leagues up the 
Kansas river, and to include their village on that river, 
extending west thirty miles in width, through the lands 
ceded in the first article, to be surveyed and marked under 
the direction of the President, and to such extent as he 
may deem necessary, and at the expense of the United 
States. 

By the sixth article it was further stipulated, that from 
the landg above ceded to the United States, there shall be 
made reservations of one mile square for each of the half- 
breeds of the Kansas nation, who were designated in the 
treaty by name, to be located on the north side of the 
Kansas river, in the order of their names, commencing at 
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the line of the Kansas reservation, and extending down the 
Kansas river for quantity. 

Among other provisions of this treaty it was also agreed, 
by the tenth article, that, lest the friendship which is now 
established between the United States and the said nation 
should be interrupted by the misconduct of individuals, no 
private revenge or retaliation shall take place; but, instead 
thereof, complaint shall be made by the injured party to 
the other, &c. ; and by the eleventh section, that the Kansas 
nation shall ever remain under the protection of the 
United States, and in friendship with them. 

Another treaty was made on the 14th of January, 1846, 
at the Methodist mission, in the Kansas country, by which 
two millions of acres of land, on the east part of their 
country, embracing the entire width, thirty miles, and 
running west for quantity, were ceded by the Kansas tribe 
of Indians to the United States. (9 Stat. at Large, 842.) 

Individual reservees, under the treaty of 1825, now 
complain that their lands are intruded upon by white tres- 
passers, their timber cut down, destroyed, or sold, and 
their reservations laid waste or occupied by force. Com- 
munications are constantly received at the Indian Office 
of intrusions and ontrages by lawless whites. The re- 
ports submitted from the Indian Office allege that repeated 
trespasses and waste upon the reserves have taken place. 
(Report of Commissioner Manypenny, March 24, 1857.) 
The rights of the Indian wards of the Government have been 
questioned and trampled upon, the efforts of their agents to 
protect them in person and property have been thwarted and 
rendered abortive by lawless combinations of speculators, 
and further invasions of their vested rights are threatened by 
men who seem to consider a resort to brute force perfectly 
legitimate, where the property of Indians is to be the 
prize. (Report of Commissioner Denver, April 29, 1857.) 
In many instances the Indian reservees have been deprived 
of their property, and their lives endangered by an attempt - 
to resist intrusion upon the lands set apart for their use. 
(Secretary Thompson’s letter, August 20, 1857.) 
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Upon this state of facts, certain questions were pro- 
pounded on the 14th of November last, to my predecessor, 
and being unanswered, they are now submitted to me, as 
to the nature of the title by which the Kansas half- 
breeds hold their individual reserves, and also as to the 
applicability of the trade and intercourse law of the 30th 
June, 1834, to the Indian reserved lands in Kansas and 
Nebraska. 

1. As to the nature of the title by which the Kansas 
half-breeds hold their individual reserves. 

By the treaty of St. Louis, the Kansas nation and the 
half-breed reservees are in lawful possession of their respec- 
tive reservations, and have a perfect right to enjoy the 
peaceable occupation of their lands. Against all other 
individuals, or combinations of individuals, their title is 
perfect and absolute; and under that treaty the Indians 
may claim security in their reservations, through the pro- 
tection of the United States, by the highest sanction. I 
deem it, therefore, wholly unnecessary to determine, or 
even to inquire, whether the half-breeds have a title in fee, 
or only a usufruct interest; whether the original Indian 
title be extinguished or remain in the tribe; whether an 
inheritable estate be vested 1n the individual reservees, or 
the reversionary interest be still in the nation. Neither 
can it be of any importance, in the present state of things, 
whether the individual reservees can grant their lands, or 
whether their parents or their children be their legal heirs. 
It is of very little consequence to the Indian who shall in- 
herit his lands when he is dead, if every man may plunder 
them while he is living; and it matters little to him whether 
he can grant them by deed, if they may be seized and held 
from him by force. To all the questions propounded by the 
late Commissioner, in his report of 15th November, 1854, 
now submitted to me, it is, in my judgment, sufficient to 
say, that the Indian half-breed reservees, their parents and 
their children, being in lawful possession of the respective 
sections reserved to them, their title can be questioned by 
no trespasser, intruder, or stranger, be he who he may; 


TO THE SECRETARY OF THE INTERIOR. 118 


Kansas Indians. 


and that no white man, without authority of the President, 
has a right to set his foot upon an Indian reservation. 
Whether a fee be in the Kansas half-breed reservees, or 
the original Indian title be unextinguished and remains in 
the tribe, in either case the good faith of the United States 
is pledged, by solemn treaty, to protect the Indian occu- 
pant from trespassers, intruders, and wrong-doers of any 
sort; and the whole force of the Government, military as 
well as civil, should be promptly put forth, if necessary to 
vindicate that good faith. 

2. As to the applicability of the provisions of the trade 
and intercourse law of the 30th June, 1834, to the Indian 
reserved lands in Kansas and Nebraska. By the 10th sec- 
tion of the act to regulate trade and intercourse with the 
Indian tribes, and to preserve peace on the frontiers, passed 
80th June, 1834, (4 Stat. at Large, 730,) it is enacted, 
“That the Superintendent of Indian Affairs, and Indian 
agents and sub-agents shall have authority to remove from 
the Indian country all persons found therein contrary to 
law; and the President of the United States is authorized 
to direct the military force to be employed in such re- 
moval.”” What constitutes the Indian country for the 
purposes of this act, is described by boundaries in the 
first section of the act, and it includes the Kansas reserva- 
tions—both the individual reservations to the half-breeds, 
and the reservation to the tribe. In my opinion, therefore, 
this act is applicable to the Indian reserved lands in Kansas 
and Nebraska, and the military force may be lawfully 
employed by the President to remove all trespassers and 
intruders that may be found upon these reservations, and 
to drive them from the lands upon which they have un- 
lawfully entered. Moreover, under the 11th section of 
this act, besides being subject to removal by military force, 
every person who shall make a settlement on the Indian 
reserved lands, or shall survey or attempt to survey them, 
or designate any of the boundaries by marking trees, or 
otherwise, is subject to a penalty of one thousand dollars, 
and should be vigorously prosecuted under this act. 

8 
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I may add that, by this treaty, the chiefs, head men, 
and warriors of the Kansas nation, bound themselves that 
for injuries done by individuals, no private revenge or 
retaliation shall take place, but that redress should be 
sought by complaint, through proper channels, from 
this Government. The United States solemnly agreed 
by the same treaty, that the Kansas nation should 
ever remain under its protection. The Indians now com- 
plain loudly of individual injury and outrage, and the 
Government has, under the act of 1834, ample power, and 
is bound by the highest treaty obligation promptly to re- 
dress their wrongs. | 

I am, sir, very respectfully, yours, &c., 
J. 8. BLACK: 

Hon. Jacos THompson, 

Secretary of the Interior. 


PAY OF BREVET RANK. 


1. Under the act of April 16, 1818, an officer of the army cannot get the pay 
of his brevet rank, without showing both that he was on duty and that 
he had a corresponding command. 

2. Although Congress, by the act of March 3, 1839, declared that the act of 
April 16, 1818, should thereafter “be so construed as to include the 
case of the Adjutant General of the United States,” it was held that an 
officer who, after the passage of the act of 1839, was adjutant general 
of the United States, with the rank of brigadier general by brevet, and 
afterwards a major general by brevet, and who had no command accord. 
ing to such ranks, was not entitled to receive the pay and emoluments 
of his respective brevet ranks. 

3. The words of an act of Congress, and not the unexpressed intentions of 
its framers, govern its construction. 


ATTORNEY GENERAL’s OFFICE, 
September 29, 1857. 
Sir: I have read attentively the papers relating to the 
claim made by the representatives of the late Adjutant 
General Jones, for back pay. 
The date of General Jones’s appointment as adjutant . 
general of the army, is not given; but it appears to have 
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been previous to 1832. In that year he was made a briga- 
dier general by brevet; and, in 1848, the brevet rank of 
major general was conferred on him. He continued to 
hold the office and perform the duties of adjutant general 
from the time when he first received it, down to the period 
of his death, in 1852. What pay was he entitled to? 

His pay as adjutant general was fixed by the act of 2d 
of March, 1821. (3 Stat. at Large, 615.) That act made 
it the same as that of a colonel of cavalry; and it has 
never been changed since. Was he entitled to any other 
or greater compensation on account of his brevet rank as 
brigadier and major general? We shall see. 

The act of April 16, 1818, (3 Stat. at Large, 427,) ‘ieclaral 
that “officers of the army who have brevet commissions 
shall be entitled to and receive the pay and emoluments 
of their brevet rank, when on duty and having a command 
according to their brevet rank, and at no other time.” 

By this law, an officer cannot get the pay of his brevet 
rank, without showing both that he was on duty, and that 
he had a corresponding command. General Jones was on 
duty, but it is admitted that he had no command at all. 
The claim, peer cannot be sustained upon the act of 
1818. 

But on the 3d of March, 1839, when General Jones had 
been for seven years a brigadier general by brevet, Con- 
gress declared that the act of 1818 should, thereafter, “ be 
s0 construed as to include the case of the Adjutant 
General of the United States.” (5 Stat. at Large, 352.) 

Now, when a general law is construed to include a par- 
ticular case, it takes in that case, applies to it, and operates 
upon it just as it does upon the other cases which it com- 
prehends. The special case is brought within all its 
provisions, prohibitory as well as mandatory. Include 
the adjutant general in the act of 1818, and what does it 
do for him? It expressly forbids him to receive the pay 
of his brevet rank, if he had nocommand. To give him 
such pay, notwithstanding his want of a command, would 
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be, not to include him within the act of 1818, but to make 
his case an exception out of it. * 

From the time when the act of 1839 was passed, Gen- 
eral Jones received the pay and emoluments of a brigadier 
general. That is to say, the accounting oflicers, in his 
case, disregarded all the provisions of the act of 1818, aad 
gave him the pay of his brevet rank, though he had no 
command; and they called that including him in the law 
which they set at naught. 

If he was entitled to the pay of brigadier general, he 
was equally entitled to that of major general, after the 
latter rank was given him. Accordingly, his representa- 
tives now claim the difference between the pay of the lower 
rank, which he got, and the higher rank which he did nat 
get. This, it is true, would be carrying out the former 
decision to its fair logical consequences. But it will not 
do to draw such consequences from a mere blunder. 

It is said, that the act of 1839, if it meant merely to 
include the Adjutant General in the act of 1818, was an 
idle, vain, unnecessary thing, because he was already 
included; and this is pressed as a reason why the word 
should not be understood in its proper sense. But such 
liberties cannot be taken with any statute. I deny that 
an act of. Congress, which merely repeats what was 
enacted previously, is, therefore, to receive a construction 
coutradicted by its own words. We are not to be “ wise 
above what is written.” The act of 1839 says that the 
adjutant general shall be included within a certain law, 
‘and, if he was included before, that is no reason for saying 
he shall not be included. 

To reiterate a command is not to revoke it; to re-enact 
a statute is not to repeal it. When you have two plain 
laws to the same effect, they both mean what they botao 
say, though it be true that one of them is useless. 

It is not at all improbable that Congress, when this act 
was passed, intended to provide that the adjutant general 
should be included among the officers paid according to 
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their brevet rank, though he had nocommand. But, if it 
was meant, it was not said: voluit, non dixit. 

A mere conjecture of the unexpressed thought, which 
may have been in the minds of the members, is a kind of 
material entirely too unsubstantial to make lawg of. 

I am, very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Joun B. Ftoyn, 

Secretary of War. 





COMPENSATION OF LABORERS IN THE EXECUTIVE DEPART- 
MENTS. 


The act of Congress, passed 4th August, 1854, and the act of 18th August, 
1856, in reepect the annual salaries of laburers, relate only to persons regue 
larly employed for manual labor in the Executive Departments. 


ATTORNEY GENERAL’S OFFICE, 
September 30, 1857. 

Sm: By your letter of the 26th inst., and the accompa- 
nying papers, f am informed that sundry persons, recently, 
but not now, employed in the Patent Office, and generally 
designated as laborers, have demandcd arrearages of com- 
pensation under various acts of Congress, and particularly 
under the joint resolution of August 18, 1856. You de- 
sire my opinion on the legal right of these men to have 
what they claim. 

An act of Congress, passed August 4, 1854, (10 Stat. at 
Large, 572,) provided that “all laborers in the employment 
of the Executive Departments of the Government in the 
city of Washington shall receive an annual salary of four 
hundred and cighty dollars each.” And the joint resolution 
of August 18, 1856, (11 Stat. at Large, 145,) declares that 
“all laborers in the employment of Government in the 
Executive Departments, and on the public grounds in the 
city of Washington, shall receive an annual salary of six 
hundred dollars from and after July 1, 1856.” 

If these laws, prescribing the payment of annual sala- 
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ries, be the true and only measure of compensation for all 
laborers—if every one who is called a laborer in any of 
the departments is to be paid neither more nor less than 
six hundred dullars per annum—let us look at the law 
and the subject matter of it together, and ¢ see how they fit 
one another. 

The laborers in the different departments are those who 
do the labor. This comprehends all sorts of persons— 
black and white; men, women and children. If this hori- 
zontal system is to be literally carried out, a negro boy 
will get as much as a mature white man, and a woman, who 
earns two hundred dollars, will have a salary as large as a 
men whose work is worth a thousand. I do not think any 
such equalization of sex, color and age was intended. 

Some laborers are employed steadily, and others only 
occasionally. A regulation which pays one by the year, 
who works constantly for years together, is reasonable; 
but an annual salary for a person, who spends a forenoon 
in shaking the dust out of a carpet, is too absurd to be 
thought of. 

Among the persons who are designated as laborers, some 
have duties to perform which require mechanical skill, and 
even a certain grade of science, while others need nothing 
but muscle and bone. This law, according to the con- 
struction now attempted, would put them all on a level. 

Between laborers of the same class there is a great dif- 
ference in the rule by which they make their charges. A 
wood-sawyer expects to be paid by the cord, and a coal- 
heaver by the ton; a scavenger works by the day, and a 
chimney-swecp by the job. These are fixed customs of 
the several trades, and the “ argumentum ab inconvenienti”’ is 
very strong against any construction wee would put them 
all upon annuél salaries. : 

The injustice of such a Jaw is too glaring for tolerance. 
It would give to some an amount to which they have no 
pretence of right, and take from others their just due. It 
levels downward as well as upward, and brings all to the 
one inflexible standard of six hundred dollars. In this 
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country it is true all men are equal in right, but our equal 
rights relate to unequal things. That is not equality which 
takes from one and gives to another without regard to the 
title of either. 

It is manifest that Congress never understood the act of 
1854, or the resolution of 1856, as the present claimants 
seem to understand them. The contrary opinion has been 
indirectly, but very plainly, expressed by Congress, in pro- 
visions that may be counted by the hundred. Special ap- 
propriations have been constantly made for labor in the 
different departments, offices and bureaus. To some of 
the offices, the money given for the hire of laborers is 
mingled with that for other purposes,—blank-books, sta- 
tionery, binding, furniture, fuel, newspapers and medicine. 
In some, where labor is manifestly needed, nothing has 
been provided for that purpose, and then it is paid for out 
of the contingent fund. In very many cases of special 
appropriations for labor alone, the sum given is less than 
four hundred and eighty dollars. All this shows that la- 
borers were not, all of them, supposed to be on salaries of 
four hundred and eighty dollars since 1854. 

The interpretation given to these laws by the executive 
is the same as that which it received from the legislative 
department. When this same claim was made before by 
certain persons in the Patent Office, the Secretary of the 
Interior pronounced his decision against it, not upon a 
hasty examination, but after due dciberation’ and a full 
conference with the Secretary of the Treasury. 

The words of the act of 1854 and the resolution of 1856 
do cover the present claim. Their terms embrace all la- 
borers in the Executive Departments; but a statute is not 
to be literally construed when a literal construction would 
lead to consequences absurd, mischievous or destructive of 
any man’s fundamental right. It is the general rule, to be 
sure, that we must obey the acts of the legislature, and 
not reason upon their justice. Buta preposterous mean- 
ing is not to be imputed even when such a meaning seems 
to be expressed. Qui haeret in litera, haeret in cortice, The 
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eases are very numerous in which the interpretation of 
statutes has deviated from their words. For instance, @ 


statute which made it a penal offence to draw blood in the . 


street was held not to extend to a surgeon who opened the 
vein of his patient. Buying provisions at Rome subjected 
any Englishman to the penalties of a premunire; and still 
an English traveller, at Rome, could lawfully purchase food 
there. It was a capital felony to break prison, but a pri- 
soner who forced his way out when the jail was on fire did 
not come within that law; he was not to be hanged because 
he would not stay to be burnt. This was not the result 
of that strict interpretation which is given to penal statutes 
so as to favor the accused party. The rule often operates 
the other way, and takes in, by construction, an act which 
is outside of the words. Thus, a law whieh forbade any 
person to be on the street after a certain hour in the night 
without a lantern, was violated by one who had a lantern, 
but had no candle in it. On this principle it is that the 
words “evil procurers of dozens’ were held to mean per- 
sons in the habit of packing juries. The rule extends 
to contracts, which are interpreted the same as statutes. 
One who sold land, and covenanted to leave the timber on 
the ground, cut it down and left it literallyon the ground; 
but, nevertheless, it was decided that he had broken his 
bargain, 

There are many provisions in the Constitution itself 
which require the application of the same principle. For 
instance, it says that “the citizens of each State shall be 
entitled to all privileges and immunities of citizens in the 
several States.” Negroes are citizens of some States, and 
have the right of suffrage. By a literal construetion of 
the Constitution, any number of negroes may be brought 
from Massachusetts into Pennsylvania, and control the 
elections of the latter State; but this is one of the privi- 
Jeges which have never yet been claimed for the African 
race. In all of these cases, a literal construetion would 
be less absurd than a similar construction of the laws un- 
der consideration. Indeed, it would be difficult to imagine 
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anything more repugnant to common sense and natural 
justice than it would be to give the same salary to all 
classes of laborers—young and old, male and female, black 
and white, skilful and ignorant—in total disregard alike 
of their contracts, their merits and the value of their ser- 
vices. If these considerations are sufficient to raise a doubt 
about the meaning of Congress, in the acts referred to, 
that is enough to prevent them from working out the pur- 
pose for which these claimants invoke them; for these are 
laws to take money out of the treasury, and on such & 
law to be in doubt, is to be resolved against the right of 
any one who makes a claim under its provisions. 

But this is not the only reason for the interpretation I 
advise. All laws relating to the same subject-matter must. 
be considered together and construed as in pari materia. 
There are other laws upon the compensation of laborers 
besides those adduced in support of this claim. They 
are found in the appropriation bills already referred to. 
When a sum of money is appropriated toa given department, 
office, or bureau, for labor, it authorizes laborers to be em- 
ployed by the proper officer, and forbids them to be paid 
more than the amount appropriated. The appropriation 
for labor is often less than the salary here claimed. No 
one has ever doubted that the head of a departrnent was 
authorized, by appropriations like these, to get his labor 
done at the lowest rate he could. If you compel him 
to pay every one that he employs six hundred dollars, 
you force him to violate the appropriation laws flatly. We 
cannot permit such a conflict between different statutes on 
the same subject; therefore, the salary laws, even if they 
were in themselves consistent with reason, must be so con- 
fined in their operation as not to interfere with the proper 
execution of the laws appropriating money for the hire of 
laborers. 

These reasons bring me to the conclusion that the act of 
1854 and the joint resolution of 1856, do not apply to 
persons employed in the offices under the usual appropria- 
tions for labor; nor to persons who bring skill as well as 
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labor to their duties; nor to persons who are employed 
only on occasions; nor to persons who work under a 
special contract, which fixes their wages; but only to those 
who are constantly and regularly engaged at plain manual 
labor, under the authority of laws which expressly autho- 
rize their employment and attach them to the several offices 
as the laborers thereof. Some of the departments and 
offices have a right to employ one or more laborers, and 
these laborers are appointed as part of their organism, in 
the same way that clerks, messengers, and door-keepers 
are appointed. It is to these laborers, and to these only,- 
that the salary laws apply. 

This claim being for service done in the Patent Office, 
there is a reason for rejecting it, in addition to those which 
apply to other cases. The act of 1837 requires the labor 
done in the Patent Office to be paid for out of the patent 
fund. The salaries of those laborers who are entitled to 
salarics must be paid out of the treasury. To extend the act 
of 1854to the employees of the Patent Office, would be, pro 
tanto, a repeal of the act of 1837; but implied repeals are 
not to be favored. An earlier statute is never abrogated 
by a later one without negative words, unless the two are 
so flatly repugnant that they cannot possibly stand together. 
Any reasonable interpretation is to be adopted which 
may be necessary to prevent one from interfering with the 
other. 

But I am content to let this part of the case rest on the 
report of the Commissioner, made on the 4th of Sep- 
tember, to the clearness and force of which I can add 
nothing. 

I am, most respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Jacoz Tompson, 

Secretary of the Interior. 
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EXTRA PAY AND DOUBLE COMPENSATION. 


1, The several acts of Congress relative to extra pay and double compensa- 
tion for public service examined and reviewed. 

2. No officer of the Government, having a salary fixed by law or regulation, 
or whose annual compensation exceeds the sum of $2,500, can receive 
extra pay or additional compensation for any public service whatever, 
whether it be in the line of his duty or outside of it. 

3. No officer of the Government can receive the salary of more than: one 

_ office. 
4. Watchmen and messengers are excepted from the foregoing rules. 


ATTORNEY GENERAL’S OFFICE, 
October 17, 18577. 

Sir: Two questions are propounded by your letter of 
the 6th of August last. 

Ist. Whether the holding, and being paid for perform- 
ing the duties of more than one office by the same person, 
is forbidden by existing laws. 

2d. Whether a person, receiving a salary for services 
rendered in one capacity, can be compensated from the 
treasury for any other services he may be called upon to 
render. 

The importance of these questions to the proper adminis- 
tration of the public revenue, and the conflict, or seeming 
conflict, of opinion in relation to them, require, and they 
have received, my careful consideration. The answer I am 
to give depends upon a course of legislation which reaches 
through a period of thirteen years, and demands a con- 
struction of seven acts of Congress. By way of getting the 
subject properly before you, I shall transcribe these differ- 
ent acts in the order of their date. 

Act of March 8, 1839, sec. 3: “No officer in any 
branch of the public service, or any other person, whose 
salaries, or whose pay or emoluments, is, or are, fixed by 
law and regulations, shall receive any extra allowance or 
compensation, in any form whatever, for the disbursement 
of publie money, or the performance of any other service, 
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unless the said extra allowance or compensation be autho- 
rized by law.” (5 Stat. at Large, 349.) 

Act of May 18, 1842: ‘ No allowance shall be made out 
of any moneys, appropriated by this bill, to any clerk or 
other officer, for the discharge of duties, the performance 
of which belongs to any other clerk or other officer in the 
same, or any other, department; and that no allowance shull 
be made for any extra services whatever which any clerk or 
other officer may be required to perform. (5 Stat. at Large, 
487.) 

Act of August 23, 1842, sec. 2: “No officer in any 
branch of the public service, or any other person, whose 
salary, pay or emolument is, or are, fixed by law or regu- 
lation, shall receive any additional pay, extra allowance or 
compensation in any form whatever, for the disbursement 
of public money, or for any other service or duty whatsoever, 
unless the same shall be authorized by law, and the appro- 
priation thereof explicitly set forth, that it is, for such addi- 


tional pay, extra allowance or compensation.” ” (5 Btat. at 


Large, 510.) 

The eleventh section of an act, approved August 26, 
1842, required the Secretary of State, of the Treasury, War 
and N avy, of the Commissioners of the Navy, the Postmas- 
ter General, Secretary of the Senate and Clerk of the House 
of Representatives, to report, among other things, at the 
beginning of each year, the names of the clerks and other 
persons employed in their respective departments and 
offices, and enacted that “No greater allowance shall be 
made to any such clerk or other person than is, or may be, 
authorized by law, except to watchmen and messengers, 
for any labor or services required of them beyond the partic. 
ular duties of their respective stations, rendered at snch 
times as does not interfere with the performance of their 
regular duties,” And it was further enacted, by the 12th 
section of the same act, “ That no allowance or compensa- 
tion shall be made to any clerk or other officer by reason 
of the discharge of duties which belong to any other clerk 
or officer in the same, or any other, department; and no 
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allowance or compensation shall be made for any extra ser- 
vice whatever which any clerk or other officer may be re- 
quired to perform.” (6 Stat. at Large, 525.) 

In the act-making appropriations for the civil and diplo- 
matic expenses of the Government for the year ending 
30th June, 1851, approved 30th September, 1850, the clause 
making an appropriation for the payment of Richard 
Rush contains this proviso: ‘ That hereafter the proper 
accounting officers of the treasury, or other pay officers of 
the United States, shall in no case allow any pay to one 
individual the salaries of two different offices on account 
of having performed the duties thereof at the same time ; 
but this prohibition shall not extend to the superinten- 
dents of the executive buildings.” (9 Stat. at Large, 
542.) 

The 18th section of the act making appropriations for 
1853, approved August 31, 1852, enacted “‘ That no per- 
son hereafter, who holds, or shall hold, any office under the 
Government of the United States, whose salary or annual 
compensation shall amount to the sum of $2,500, shall 
receive compensation for discharging the duties of any 
other office.” (10 Stat. at Large, 100.) 

A consideration and comparison of these acts plainly 
show that each of them had a specific aim and purpose. 
The act of March 3, 1839, was designed to put an end to 
the system of extra allowances and compensation, which, 
under various pretexts, were claimed by officers and em- 
ployees for extra services in their respective offices or de- 
partments. Going a step further, the act of May 18, 1842, 
cut off extra pay for performing the duties of any other 
clerk or officer either in the same or any other depart- 
ment. A blow at the whole system of extra pay and 
double compensation was then struck by the act of 23d 
August, 1842, by forbidding any extra pay or additional 
compensation, in any form whatever, to officers or persons 
having fixed salaries, for any other services whatsoever, 
unless on specific appropriation, explicitly setting forth that 
it was for such additional pay. But notwithstanding the 
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comprehensive terms of this act—it having been held in 
the spring of 1850, by the circuit court of Baltimore, in 
White’s case, that where one officer had performed the 
duties of two offices at the same time he might claim the 
salaries of both—the act of September 30, 1850, prohibited 
the payment of the salaries of two offices to one individual. 
There still remained, however, another class of officers who 
were receiving, or claiming, double pay—those, namely, 
whose salary or compensation was not fixed by law or regu- 
lations, but depended upon the amount of service or 
other contingency. Upon these the act of 1852 operated, 
. by the provision that where the salary or annual compen- 
sation of an office amounted, in the aggregate, to $2,500 
per annum, no pay for discharging the duties of any other 
office should be allowed him. 

The whole of this legislation manifests a determined 
purpose to prevent double compensation in any form, or 
under any pretext whatsoever. It cannot be denied that 
the policy which dictated these provisions is founded on 
just notions of public and private morality. Plurality of 
offices, and extra allowances to those who hold them, are 
the vices of a bad government, and have always prevailed 
to the greatest extent in the worst times. It may be that 
some officers have performed double duty for which they 
are justly entitled to additional compensation. In these 
cases, I do not doubt that proper provision will be made 
by Congress; but the justice of a claim cannot authorize 
its payment by the Executive while the law forbids it. 

The opposite view of this subject is certainly supported 
by very high authority—Mr. Crittenden and Mr. Cushing. — 
The former said in Heiro’s case, (5 Op., 765,) that the acts 
of 1839 and 1842 “‘ were intended to fence against arbitrary 
extra allowances in each particular case; but not applying 
to distinct employments, with salaries affixed to each by 
law or regulation.” He regarded the act of 1850 as pro- 
hibiting a person “from receiving the salary of an office 
which he does not hold,” and not aguinst his receiving the 
salaries of twvo offices which he does legitimately hold. 
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Mr. Cushing (in Major Lee’s case) construed the words 
“any service whatever,” in the act of 1842, as meaning 
the service of the officer in the line of his duty, and under 
his particular appointment; not specific service, appertain- 
ing to another and distinct commission. I.am obliged 
to confess that Ido not understand this reasoning at all. 
The statutes say, that if a person performs the duties of 
two offices he shall ‘be paid no more than the salary of one, 
and no officer shall be allowed extra pay for any service 
whatsoever. Congress has used words of the largest and 
most comprehensive signification. If they do not cover 
the whole case completely and an then it is impossible 
to frame any law that will. 

Of Chief Justice Taney’s opinion in White’s case I have 
nothing to say, except that it was pronounced previous to 
the act of 1850, and therefore it has no application to the 
present state of the law upon the point which he ruled. 

My conclusion is, that no officer of the Government, 
having a salary fixed by law, nor no other officer whose 
compensation amounts to $2,500 per annum, can receive 
extra pay for any service whatever, whether it be within the 
line of his duty or outside of it. Nor is it possible for any 
such officer to receive the salaries of more than one office, 
no matter under what circumstances he may have performed 
the duties of more than one. 

But the law makes some exceptions Your letter refers 
to the case of Thomas Stackpole, a watchman at the Presi- 
dent’s House, who claims pay for services as assistant 
door-keeper. The act of 1842 directs, as has been seen, 
“that no greater allowance shall be made to any clerk or 
other person than is or may be authorized by law, except to 
watchmen and messengers, for any labor or services required 
of them beyond the particular duties of their respective 
stations, rendered at such times as does not interfere with 
the performance of their regular duties,” (5 Stat. at Large, 
525.) Superintendents of public buildings were also 
expressly excepted from the act of September 30, 1850, 
forbidding the payment of salaries of two offices to one 
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individual. (9 Stat. at Large, 543.) Stackpole, being a watch- 
man at the President’s House, appears to come within an ex- 
ception expressly authorized hy law, so that an allowance 
for his services as assistant door-keeper, if they were ren- 
dered at times not interfering with his regular duties, may 
be made. 
I am, very respectfully, yours, &c., 
J. 8. BLACK, 





Hon. Jacos THoMPson, 
Secretary of the Interior. 





SOMBRERO ISLAND. 


1. The bond, to be accepted by the Government, ought to be executed by 
the obligees, and not by their attorney. 

2. A power of attorney, not given on account of any valuable consideration - 
paid to the principal, may be revoked before the exercise of authority 
under if, 


ATTORNEY GENERAL’S OFFICE, 
November 6, 1857. 

Sr: In reply to your letter on the subject of Sombrero 
Island, I have to say, that I cannot advise the President to 
accept the bond offered by Copeland and Gowan, with 
Wood and Grant as sureties. My reasons are: 

4. The bond is signed, not by Copeland and Gowan 
themselves, but by Ellis, as their attorney. It ought to be 
signed by the obligees themselves, and not by an attorney, 
for the reason that it would be necessary, in case of suit 
upon it, for the United States to prove not only the execu- 
tion of the bond, but that of the attorney’s power as well. 
This doubles the difficulty of making out the case, and the 
danger of defeat. 

2. The power of attorney exhibited in this case is a mere 
naked authority, which does not appear to have been given 
on account of any valuable consideration paid to the prin- 
cipals, and therefore subject to revocation. It may have 
been revoked before the bond was executed, | 
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8. The power of attorney contains no express authority 
to execute this bond, or a bond like this; nor is such 
authority comprehended within any general words used in 
the instrument. 

For these reasons I advise that the bond be treated as 
no bond at all. 

I am, sir, very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Lewis Cass, 

Secretary of State. 





BLYTHE ISLAND. 


The act of the Legislature of Georgia, giving consent to the purchase of Blythe 
Island, in that State, for naval purposes, is sufficient to authorize the 
expenditure of money in its purchase. 


ATTORNEY GENERAL’sS OFFicr, 
. November 23, 18577. 

Sm: I have the honor to acknowledge the receipt of 
your communication of this date, transmitting a copy of an 
act of the Legislature of the State of Georgia, giving its 
consent to the purchase of a part of Blythe Island, in that 
State, for naval purposes; and you ask my opinion as to 
the effect of the exception contained in the first section. 

The third resolution of September 11, 1841, (5 Stat. at 
Large, 468,) prohibits the expenditure of public money on 
lands thereafter to be purchased for public purposes, until 
the Attorney General shall have certified the title to be 
valid ; and “also the consent of the Legislature of the State 
in which the land or site may be situated shall be given to. 
the sdid purchase.” 

This does not require the cession of jurisdiction, either 
exclusive or otherwise. When the Legislature consents to. 
the purchase, the 8th section of the Constitution provides 
for exercising exclusive legislation, which is full jurisdic- 
tion, ‘‘ over all places purchased by the consent of the 
Legislature of the State in which the same shall be,” for 
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the erection of dock-yands, & Inthe act in question, the 
‘““consent”’ of the. Legislature to the purchase is.complete ; 
and having been given, the Constitutian. carries with. it the 
authority and jurisdiction required by the resolution of 
184). This will authorize the expenditure of money upon 
the purchase. 

The Georgia act. gleo- cedps; jurisdiction; but reserves 
certgin privileges, which are understood to mean the right 
to serve process. This is substantially. the common reser- 
vation made in nearly all the acts of cansent or cession of 
jurisdiction. 

The late Attorney General fully examined the cases whero 
similar cessions were. made, and came to the conclusion 
that they were sufficient under the resolution in question. 
(See'7 Op., 628.) Isee no reason to question the correct- 
ness of his conclusions. Upon both grounds, I am of opiniaqn 
that the Georgia act is sufficient to meet the requirements 
of the resolution of Congress. 


Very respectfully, yours, &c., 


Hon. Isaac Toucsy, 
Secretary, of the Navy. 


J. 8 BLACK: 





AUTHENTICATZD. POWER OF ATTORNEY. 


A power of attorney of Francis Itnrbe to P: A. Hargous is sufficiently 
authenticated. 


ATTORNEY GENERAL’S OFFICE, 
December 14, 1857.. 

Sir: I have attentively examined the letter of attorney. 
from Francis Iturbe to P. A. Hargous, and am of opinion 
that it is sufficiently authenticated. Iam clear, also, that 
in its terms it authorizes Mr. Hargous to transfer the stock 

referred to in your letter, 
Very a Da 
. 8 BLACK. 

Hon. Hows. Coss, 


Secretary ofi the Treasury. 
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DISTRICT COURTS OF THE UNITED STATES, 


When there is a vacancy in the office of district judge, the circuit judge 
cannot designate a district jndge to hold court in that district, the act of 
Congress only authorizing such designation in. cases of sickness or other 
disability. 

ATTORNEY GENERAL’S OFFICE, 
January 23, 1858. 

Srr: [have read the letter of the clerk of the United States 
district court for North Carolina, who suggests the pro- 
priety of the appointment of a district judge from some 
other district, by the presiding judge of the fifth circuit, 
to hold a court in place of the late Judge Potter, under the 
‘act of the 29th of July, 1850. (9 Stat. at Large, 442.) 

On examining that act, I have come to the conclusion 
that it does not apply to the case which:has occurred. The 
circuit judge is authorized to designate-a district judge to 
hold'a district court “in case. of the sickness or other dis- 
ability of any district judge.” This does not extend to the 
case of vacancy, which, under the- present law, can only be 
supplied by the appointment of a successor. 

I have no reason to doubt but that the duty of appoint- 
ing a successor will be performed within a reasonable 
time,. 

Very respectfully, 
J. 8 BLACK. 

Hon. Jacos THompsoy, o% 

Secretary of the Interior. 





COMPUTATION OF TIME. 


I. It is the universal rule, in the computation of time for legal purposes, not 
to notice fractions of a day. 

2. When the law allows a thing to be done within a certain number of days, 
the modern:rvle in England ia to exclude the first day from the calcu- 
lation. 

8. The American courts have, in innumerable cases, applied the general 
principle, that where time is to be computed from an act done, the day on 
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which the act is done shall be excluded, unless it is apparent that a dif- 
ferent computation was intended. 

4. Though divisions of a day may be allowed sometimes, to make priorities 
or give other advantages in private transactions, they are always 
excluded in public proceedings. 

6. Under the act of Congress organizing the territorial government of Kan- 
sas, the Governor had three clear days to consider a bill passed by the 
Territorial Legislature, and if he failed to return it, such bill did not 
become a law unless the Assembly was in session three days after the 
day on which the bill was passed. 


ATTORNEY GENERAL’S OFFICE. 
March 10, 1858. 


Str: The question you propound to me is on the con- 
struction of the following clause, in the act organizing and 
establishing the territorial government of Kansas: 

“Tf any bill shall not be returned by the Governor 
within three days (Sundays excepted) after it shall have 
been presented to him, the same shall be a law in like 
manner as if he had signed it, unless the Assembly by 
adjourning prevent its return, in which case it shall not 
be a law.”? Does this give the Governor three clear days 
to consider a bill? Or is he bound to return it on the 
third day, counting in the day on which it is presented as 
one of the three? 

It is the universal rule, in the computation of time for 
legal purposes, not to notice fractions of a day. When 
the law allows a thing to be done within a certain number 
of days, you cannot take a fractional part of one day at 
the beginning and add it to another fraction at the end, in 
order to make up one whole day. But whether the frac- 
tion at the commencement of the time shall be counted 
as a whole day, or whether it shal] be excluded from the 
‘calculation altogether, was a much vexed question, on 
which both the English judges and the doctors of the civil 


law disputed so long and so earnestly, that it was called 
the controversia controverlissima. (18 How., 158.) The 


weight of the judicial authorities in England, especially 
in the more recent cases, is in favor of the doctrine which 
excludes the first day from the count, Chitty sums up 
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their effect by pronouncing that to be the moderna rule 
of construction. (Gen. Pr., 109-10.) In this country, 
although there may be cases in which the peculiar words 
of a statute or a contract would require the first day to be 
counted, it may safely be declared as the settled law, uni- 
versally understood and accepted, that a fractional part of 
the day, from which time is computed, cannot be counted 
at all. A lease for one year from the first of April does 
not expire until the first day of April following. It would 
expire on the thirty-first of March, if the day on which the . 
term began were not excluded. When a bill is payable 
ten days after sight, the day of presentation is not one of 
the ten. When the decree of a court requires an act to 
be done within four days, the party cannot be put in con- 
tempt until the expiration of four whole days after the day 
on which the decree is dated. When a policy of insurance 
stipulates for two days’ notice of a fire, the day of the fire 
is not included. A right by statute to redeem lands sold 
for taxes within sixty days after the sale, means sixty days 
without counting the day of the sale. 

These are a few of the innumerable cases to which the 
American courts have applied the general principle that, 
where time is to be computed from an act done, the day 
on which the act is done shall be excluded, unless it is 
apparent that a different computation was intended. 

The case under consideration is a stronger and clearer 
one for the application of the rule than either of those I 
have mentioned. Though divisions of a day may be 
allowed sometimes, to make priorities or give other ad- 
vantages in private transactions, they are always excluded 
in public proceedings. (5 Washb., 653.) If the fraction 
of a day, on which the bill in this case was presented to 
the Governor, cannot be counted as a fraction, and added 
to the fraction of the day on which the Assembly adjourned, 
(as it manifestly cannot,) then it must be left out of the 
count altogether, by the plain words of the act of Congress. 
The act says that the Governor shall have three days after 
the bill is presented. To count the whole of the first day 
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would be ‘making the time commence ‘before the bill is 
presented. ‘Indeed, this mode of counting a part for the 
whole might be used soas to reduce the three days:allowed 
by law to one. Suppose the bill to be presented at the 
last minute of the 11th day of February, and the Assem- 
bly to adjourn et the first minute of the 13th. In that 
ease, if we count the two fractions fer twe days, the Gov- 
ernor ‘has in effect but twenty-four hours to consider the 
bill. The absurdity of this construction may be made 
atill more apparent, by supposing the act to give the Gov- 
ernor only one day to consider and return a bill. In such 
‘a case, if you.count the day on which the bill is presented, 
you leave him no time at all, 

. The provision in the organic act for Kansas is copied 
from the Federal Constitution. The ten days in which the 
President is required to retyrn a bill have mever been 
understood to include the day of presentation, Though 
J find no record evidence of the fact, J have undoubted 
authority for saying, that the question was raised during 
Washington’s administration, and settled in fall cabinet 
council. It was then decided that the day of presenting 
a bill was not to be counted as one of the ten, and thig 
rule has been adhered to ever since, though there has 
seldom been any practical occasion for its application, 

My opinion, therefore, is that if the Governor of Kan- 
#08 failed to yeturn any bill passed by the Territorial Legis- 
Jature :at its late session, such bill is not a law, unless the 
Assembly was in session three days after the day on which 
the bill was presented. 

I am, very respectfully, yours, &c., 
J. 8. BLACK. 

Hon, LEWIS Cass, 
Secretary-of State. 
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INFRINGEMENT OF PATENT RIGHTS. 


Fhe Department under whose direction a machine, for'which a patent was 
issued, was made and used may legally allow the patentee the amount 
claimed by him as damages for such use, if it is satisfied that the claim- 
ant’s exclusive right as patentee is good, and that the sum demanded be 
fair and reusenable ; provided there be auy fand ‘under the control af 
‘the: Department which is appropriated te that purpose. 


ATTORNEY GENERAL'S OFFICE, 
March 18, 1858. 

Srr: In answer to your letter concerning the commu- 
nication of Mr. Sickles for payment of $1,500, as damages 
due to him for an a Naa of his patent right, I have 
to say, that— — 

When one party uses a machine which another has the 
exclusive right to make and use, and vend to othérs to be 
used, such party so unlawfully using the machine is bound 
to pay the owner of the patent a just compensation. 

If the United States contracted with Merrick & Son to 
build them an engine for the “‘Search,” with “ Sickles’ 
cut-off,” and if it was so built in pursuance of the contract, 
and used on the boat, then the Government not ony used 
the machine but made it also. 

But your question is, whether the United States are 
bound to pay the demand. This depends on several 
matters of fact, not stated in your letter, which the 
papers do not disclose, and which I have no means of 
ascertaining. Is Mr. Sickles the inventor of the cut-off, 
and has he avalid patent for it? There is nothing to 
prove this, except the statement of the complainant him- 
self, that he brought suit against somebody for a similar 
use of the same machine, and got a decree in his ‘favor. 

But the judgment of a court between other parties i8 
not binding upon the United States, and is not evidence 
against them of the facts on which it was founded. If the 
right of the claimant os the patentee of fhe machine weré 
fully made out, it would not follow that he js entitled to 
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$1,500 for the. use which the Government has made 
of it. 

The facts of the case must be ascertained in your own 
Department. If you are entirely satisfied that the claim- 
ant’s exclusive right as patentee is good; that he is the 
true and first inventor of the machine; that it was not 
used, or patented, or described in a printed publication or 
known before his application; if it be true that the United 
States has used it as alleged; and if the sum demanded be 
no more than a just compensation, then you may legally 
allow it to him, provided there be any fund under your 
control which is appropriated by act of Congress to that 





purpose. 
I am, most respectfully, yours, &c., 
. J. 8. BLACK, 
Hon. Joun B. Froyp, 
Secretary of War. 
SMITH’S CASE. 


The clerk of the Circuit Court of the District of Columbia is bound by law 
to account for the fees earned and received by him in the Criminal Court 
as well as in the Circuit Court. 


ATTORNEY GENERAL’S OFFICE, 
April 8, 1858. 

Sir: I have examined all the papers you sent me in the 
matter of Smith’s appeal to you from the decision of the 
Comptroller on his accounts as clerk of the Circuit Court. 

I concur with you in the opinion you express, that he is 
bound by law to account for the fecs received by him in 
the Criminal Court as well as in the Circuit Court. The 
reasons you have given are sufiicient, and they do not need 
to be repeated. 

I am also very clear in the opinion that he must account 
not merely for the fees actually received, but for those 
which he earned, and which he has neglected or otherwise 
failed to collect. 
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The arguments by which Mr. Cushing supported his 
decision of this point, in the opinion dated August 12, 
1856, are unanswerable. 

Adopting, therefore, your own view of the case, and 
that which was presented by my immediate predecessor in 
this office, I reply to your inquiries by saying that, in. my 
judgment, there-is no good reason in law why the appeal 
to you from the accounting officers should be sustained. 

I am, most respectfully, yours, &c., 
J. 8. BLACK, 

Hon. Jacos THOMPSON, 

Secretary of the Interior. 





CASE OF CAPTAIN REYNOLDS, 


An officer of the army or navy who is dismissed, and afterwards restored to 
the same rank which he would have held if not dismissed, cannot be paid 
for the intermediate time, unless by act of Congress. 


ATTORNEY GENERAL’S OFFICE, 
April 21, 1858. 

Sm: I have examined the case of Captain Reynolds. He 
is not entitled to back pay for the time he was out of ser- 
vice. An officer of the army or navy who is dismissed, and 
afterwards restored to the same rank which he would have 
held if not dismissed, cannot be paid for the intermediate 
time, unless by act of Congress. 

This rule seems to be well established by the authority 
of Attorneys General Clifford and Johnson. (See Opinions, 
vol. 4, p. 603; vol. 5, p. 132.) 

I am, very respectfully, yours, &c., 
| J. 8. BLACK, 
Hon. Joun B. Froyp, 

Secretary of War. 
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FORFEITURE OF SALARY. 


1. Tho absence of a. minister resident from his post, with permission of the 
President, is not an offence for which his salary, during the time of the 
absence, is to be withheld from him. 

% The act of 1856 does not forbid an absence of less than ten days without 
‘permission, or of move than that time with leave of the President. 


ATVURNEY Ganeral’s OFFrcH, 
April 27, 1858. 

Si: It appears from your letter that Mr. Seibels, tate 
minister resident of the United States at Brussels, obtained 
leave of absence from his post of duty on the 7th of July, 
1856. This leave was extended, from time to time, until 
the 11th of June, 1857, when he termimated his office by 
@ resignation, which was accepted. When did his pay 
cease ? : 

Ordinarily, the salary attached to an office lasts as long 
as the office itself. In other words, an officer who is paid 
by the year or the month has a right to the compensation 
until his estate in the office terminates. But the salary 
may be forfeited, if there be any law which prescribes 
forfeiture of the salary as a penalty for an offence com- 
mitted by the officor. The question here is, whether the 
absence of the minister from his post, with the permission 
of the President, is an offence for which his salary during 
the time of the absence is to be withheld from him? 

The act of 1856 declares that a minister “shall not be 
absent from his post, or the performance of his duties, for 
a longer period than ten days without the permission, pre- 
viously obtained, of the President, and no compensation 
shall be allowed for the time of any such absence in any 
case, except cases of sickness.” It is manifest that absence 
of a certain sort takes away the right of the officer to salary. 
But what sort of absence? Such absence as that previously 
described—namely, an absence of more than ten days 
without leave. An absence of less than ten days without 
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permission, or of more than that time with leave, is not 
such absence as the law forbids. 

I.am, therefore, of opinion that the salary of Mr, Seibela 
may lawfully be paid him to the time when he .ceased to 
‘hold his office, which, of course, was the day when his 


Tesignation took effect. 
I am, very respectfully, puede 
Jd. 8. BLACK. 
Hon Laws Gass, 


Secretary of State. 





CASE OF SEABROOK AND OTHERS. 
Categorical answers to questione propounded by the Secretary of the Treasury. 


AtrorneY GenERrat’s Orrice, 
April 29, 1858. 

Sirk: Your communication of the 13th instant, on the 
‘claim of Whitemarsh B. Seabrook and others, has been 
received and duly considered. Other and equally pressing 
engagements will prevent me from going into a full . 
discussion of the subject. But this is not necessary for 
any present purpose, since I have had a very free and full 
conference, orally, upon it, with yourself and the First 
Comptroller. I shall therefore content myself with a 
categorical answer to your questions. 

11. To the first question I reply in the negative. 

2. When the heirs in their own persons claim the money 
allowed them by the first law, I think they are entitled to 
receive it, unless there 1s a claim to it set up by the admin- 
istrators of the same decedent. But in case of condflict- 
ing claims between the heirs and administrator, it is my 
opinion that the latter is to be preferred. 

8. The act of Congress referred to in your letter makes 
your third question a very plain one, and I answer in the 
negative. 

4. The Comptroller has stated to me that no difficulty 
ehout these clajms.can arise if the three first of your ques- 
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tions shall be decided. The fourth is, therefore, unim- 
portant, and I need not answer it for any purpose of this 
case, If you differ from me in this opinion I shall take 
pleasure in giving you a full reply at a future time. But 
I am very sure you will agree with me in saying that the 
claimants ought not to be delayed longer than is necessary 
to settle the points which actually stand in their way. 
I am, very respectfully, yours, &c., 


J. 8. BLACK. 








Hon. Hower. Coss, 
Secretary of the Treasury. 


CIVIL WAR. 


1. The conquest of a country, or portion of a country, by a public enemy, 
entitles such enemy to the sovereignty, and gives him civil dominion, as 
long as he retains his military possession. Inhabitante and strangers 
who go there during the occupation of the enemy, must take the law 
from him as the ruler de facto, and not from the government de jure 
which has been expelled. 

2. Civil war is where the people of a country are divided into hostile parties 
who take up arms and oppose one another by military force. 

8. A revolutionary party, likea foreign belligerent power, is supreme over 
the country it conquers, as far and as long as its arms can carry and 
maintain it. 1 

4. Although it has been doubted whether a mere body of rebellious men can 
claim all the rights of a sepurate power on the Aigh seas, without abso- 
lute or qualified recognition from foreign governments, there is no 
authority for a doubt that the parties to a civil war have the right to 
conduct it, with all the incidents of lawful war, within the territory to 
which they both belong. 

5. When, during the existence of a civil war in Peru, American vessels found 
8 port of that country, and points on its coast where guano is deposited, 
in the possession of one of the parties to the contest, and procured, 
under its authority and jurisdiction, clearances and licenses at the cus- 
tom house to load with guano, they were guilty af nothing, having 
acted fairly in pursuance of the licenses, for which the other party to the 
civil war could lawfully punish or molest them afterwards. 


ATTORNEY GENERAL’S OFFICE, 
May 15, 1858. 
Sim: The questions you have submitted, relatve to the 
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seizure of the American vessels “Georgiana” and “ Lizzie 
Thompson,” by the Peruvian war steamer “Tumbez,” on 
the coast of that country, have had my consideration. 

The two American vessels were engaged in lawful trade, 
without any intention on the part of master, owners or 
other persons to dou injury to the Peruvian Government, 
or to violate any law which they might find to be in force 
for the regulation of commerce in that part of the world. 
They both went into the ports of Iquique, and there, after 
discharging the cargoes with which they were laden, they 
procured a regular clearance and license, at the custom 
house, to load with guano at certain points on the coast 
where that article is found. While they were engaged in 
taking in their cargoes of guano, agreeably to the license 
so obtained, they were forcibly seized by the Peruvian 
steamer, the persons on board were imprisoned, and the 
vessels carried into Callao, under a charge of being 
engaged in contraband trade. Neither the commander of 
the “ Tumbez,”’ nor the government which he served, has 
attempted to vindicate the justice or legality of these pro- 
ceedings on the ground that the clearance and license 
under which the Americans acted were unlawful in form 
or substance. It is not pretended that the authority, given 
on the face of the license, was insufficient to cover the acts 
of the persons who had it. The whole objection to the 
papers is founded on the fact that the acting governor of 
Iquique and the collector, who was in possession of the 
custom house, held their offices, not under the authority 
of the supreme government of Peru, but by appointment 
from Viranco, a revolutionary chief, who had taken arms 
against it. But at the date of the license, the so-called 
revolutionary party had full possession of the port of 
Iquique, of the guano deposits, and the whole country 
southward to the Bolivian line. 

When the Americans went there they found a govern- 
ment organized, and its officers performing the functions 
which pertained to the execution of the local laws. If there 
Was any other power in existence strong enough to dictate 
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the law at. Iquique, it was net exercised, nor did the 
foreigners at Iquiqne receive evan a notice that it would 
ever be exercised in.the:fnture.. Under these circumstances, 
sould the Peruvian government justly or lawfally treat the 
smerican vessels.as violators of their law? 

_ When a portion. of the territory of one nation is taken 
possession. of by tha forces of another, with which it is at 
war, the conquering party has an undoubted right to declare 
the law of the: place as long as: his. ocoupation of it con- 
tinties; and all the rights of the previons. sovereign are 
suspended until his possession is renewed. 

The island of Santa.Cruz, than recently captured by the 
British forces, was in their temporary occupation during 
our last war with that country.. We held it to be.a colony 
ef qur enemy, and for that reason our courts declared that 
s.cargo of sugar shipped from. there was the lawful prize 
ef an: American. privateer, who:had. captured it. (9 Cranch, 
191.) We. conceded the same: rule when it operated 
against.us. The port of Castine was taken by the British 
in 1814, and: it was.decided that our revenue laws did not 
apply to:it any more than toia foreign: country: (4 Wheat., 
246;:1 Gallison’s:Reps., 501.) Indeed, nothing can be clearer 
than. that the conquest of a country, or portion of a.country, 
by a:public enemy: entitles.such enemy to the sovereignty, 
and gives: him civil dominion as long as he retains his 
military possession. The inhabitants who remain and 
submit,.and strangers.who go there during the occupation 
of the enemy, must take the. law from him as the ruler 
de facio, and: not from the government de jure, which: has 
been expelled. It is equally well settled that, when the 
former government resumes its possession of the-territory, 
whether by force: or under: a treaty, it cannot cail the 
eitizens or subjects of a third nation to: account for obeying 
the authority which was temporarily supreme during the 
- enemy’s occupation of the place. The jus post limini has 
no sort of application to such a case. 

It may be supposed’ that these principles refer only to a 
lawful war carried on between two separate and inde- 





Nye tthe, 4 o 


TO. THD SECRETARY OF STATE. 143 
Civil War. 


pendent nations. But we shall see, I think, upon farther 
examination, that they apply with equal: force to a conflict 
ike that in which Peru has been engaged. 

Where the people of a republie are divided into two 
hostile parties, who take up arms and oppose: one another 
by military force—this is civil war. The fact that civil! 
war exists. does not depend, in the least, on the cause of 
the dispute. No foreign nation has a right to interfere 
between: the parties, or to judge of the merits of the 
quarrel, unless: with the: purpose of making war upon one’ 
er the other, They have appealed to-the sword, and the 
sword must decide it. Other: powers are bound to observe 
a strict aod impartial neutrality. Hf the party which 
_ epposes the previously established government succeeds: 
in overthrowing it entirely, and gets possession of the 
whole country, nobody can be perverse enough to deny: 
that, in such a case, the new government is sovereign, and 
authorized to dictate the law which shall prevail. 

Supposing, however, that the rebellion is but partially: 
successfil, and the old: government maintains itself in one 
part of its territory while it is obliged to-surrender another, 
shall it then give law where it has no power to- enforce 
obedience, or shall‘ its authority be confined to the territory _ 
which it occupies? The answer to this question is not 
doubtful. A revolutionary party, like a foreign belligerent 
power, is supreme over. the country it conquers, as far as- 
and ‘as long as its arms can carry and’ maintain it. 

Vattel (Book III, ch. 18, sec. 293) says, what all writers 
on the subject: assent to, that the two parties to a civil 
war are to: be regarded: for the time as distinct political! 
societies, and’ standin the:same predicament as two. bellig- 
erent nations: They: are entitied, one as much as the 
other, to the respect of foreigners who: deal with them, or 
niect them on sea or land: They can, each of them, claim 
the same rights of asylum, hospitality and: intercourse with 
other nations. (3 Wheaton, 648.) The captures made by 
both give titles to the prizes which their respective ships, 
lawfully commissioned, may take. (7 Wheaton, 387.) Each: 
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of them is deemed by us to be a belligerent nation, having, 
so far as concerns us, the sovereign rights of war, and 
entitled to be respected in the exercise of those rights. (Jb.) 
These rules of public law are recognised and enforced by 
our neutrality laws and those of England. It is a crime 
for our citizens to take part on either side of a civil war, as 
much as it is to aid one nation in fighting another. All 
the nations of the earth have acknowledged this doctrine. 
It was never denied during our Revolutionary war with 
Great Britain, nor during the civil contest between Spain 
and her American colonies. The Peruvian government 
itself sprang from a revolution; and; while that revolution 
was in progress, its chiefs and people would -not have 
listened for a moment to any proposition which would 
give their military operations less validity or respect than 
those of other nations, however legitimately constituted. 

The existence of civil war in Peru is admitted by the 
present government of that country. The fact is known 
to the whole world, and cannot be denied. The American 
vesscls did nothing to compromise their own neutrality, or 
that of the flag under which they sailed. Keeping them- 
selves within the limits of a trade lawful and fair in its 
_ character, they had a right to be protected when they 
obeyed the regulations which they found established and 
in force at the place. To give them this right, it was not 
necessary that the government of their own country should 
have previously known and recognized the existence of the 
civil war. 

I am not required, for any purpose of this case, to say 
how far a revolutionary party can carry on a war upon the 
ocean, and vex the commerce of the world upon its common 
highway. It has been doubted whether a mere body of 
rebellious men can thrust itself among the family of nations, 
and claim all the rights of a separate power on the high seas, 
without some sort of recognition from foreign governments; 
but there is no authority even for a doubt about .the right 
of the parties to a civil war to conduct it, with all the inci- 
dents of lawful war, within the territory to which they 
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both belong. On the whole case, then, my opinion is that 
the following propositions cannot be controverted with 
any show of reason or authority : | 

1. At the time when the “Georgiana” and “ Lizzie 
Thompson” went to Iquique, a state of civil war existed 
in Peru. 

2. At that time one of the parties to that civil war, 
having expelled the other, had possession, by conquest, of 
the port of Iquique, and the points where the guano was 
deposited. 

8. Being so in possession, and having officered and 
organized the local government of the port, and the city, 
and the yuano deposits, the jurisdiction of the party headed 
by Viranco was perfect, and an American vessel trading to 
the port was bound to conform to its decrees. 

4, The “Georgiana” and “Lizzie Thompson,” having 
obeyed the laws of the place then established, and having 
acted in pursuance of licenses given by the officers in au- 
thority, were guilty of nothing for which the other party 
‘to the civil war could punish or molest them afterwards. 

5. The laws and jurisdiction of the Peruvian government 
were superseded at Iquique during the time that place was 
in possession of its domestic enemy, and its resumption of 
possession—supposing possession to have been resumed— 
gave it no power to punish American citizens for a sup- 
posed violation of its laws while they were suspended, nor 
to make any new law which would have a retroactive 
effect. 

6. The whole proceeding of the Peruvian government 
against the two vessels named was. contrary to the law 
of nations, and repugnant to the principles of natural 
justice. 

I am, very respectfully, yours, &c., —_- 
J. 8. BLACK. 
Hon. Lewis Cass, 
Secretary of State. 
10 7 
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. FEES OF DISTRICT ATTORNEYS. 

1. A disttict attoriiey can receive only such dom pensation as thé fee bill 
_ gives. | 

2. The services of a district attorney or dther counsel, in defending officers 
for official acts, are, and must always be, rendered at the requést of 
the head of & department; and the legal compensation alldwed for 
such services in the fee bill is such sum as may be agreed on, | 

8. The act of August 16, 1856, section 12, was intended to compel district 
‘attorneys to ihclide, in their emoélumdnt accounts, tHe fees teceived 
from the Government for defending its officers, as well as other 
fees. 

4. When | the office of a district attorhey is so over-biirdened with business, 
‘the Departments may employ other counsel to aid him tn defending 
. suits against the public officers, or may allow him to employ a regular 
assistant at an agreea salary. 

5. It is in the discretion of the Secretary of the Treasury to decide whéther 
an out-going district attorney shall cease all odnnection with pending 
‘guits against collectors; but in sonje cases it would be wise to employ 
the late attorney as assistant counsel with the incumbent. 


ms ‘A'rtoryey ‘Gunthkat's Oritt, 

May 25, 1858. 

‘Srr: ‘Certhin dictions were’ brought against collectors and 
other Federal officers in the city of New York. To these 
actions Mr. McKeon, the theh attétney of the United States, 
in pursuance either of special orders or general instructions, 
appeared and took measures for their defence. While they 
were pending, Mr. McKeon ‘went out of office, and Mr. 
Sedywick took his place as district attorney. The questions 
you propound to me upon these facts, and some others set 
forth in the papers necompenying your letter, ane in sub 
stance, these : 

4. Can'the district attorney, in any ¢ase, charge more 
for his strvices than the f¢é-bill expressly allows him to 
receive ? 

2. What is the rule by which he is to be | 
for attending to the class of cases mentioned above ? 

8. Is the late district attorney bound to turn ovor ‘these 
cases, like other official business, to his successor ? 

The answers I am about to give will accord with the 
words of Congress, as I understand them, with the past 
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practice of the accounting departments, and with the views 

of all my predecessors in this office who have recorded 
opinions upon ‘the same or sitnilar subjects. I will not 
encumber my paper with long quotations, nor-trouble you 
with numerous references, but give ‘the ‘results of my exe 
amination, and, as briefly as possible, me reasons whieh 
- support them. 

I. The first question does not, for a moment, admit of 
any other reply than a direct negative: the district attorney 
can receive such compensation, and such only, as the fee- 
bill gives. This is not only ‘the general policy of the 
Government, but it is expressly declared to be the will of 
Congress by the act of 1853. ‘When, therefore, a district 
attorney makes a charge against the Treasury for services, 
he must'support it by showing some clause in the'fee-bill 
which authorizes-him ‘to receive what he claims. When-a 
duty is enjomed upon him by the law of his office, and not 
merely by the ‘requast ‘of a department, he is bound ‘to 
perform it, and take as compensation what the ‘law gives 
him. ‘“That-is his: contract; ‘and if it be a‘ball one for‘him, 
he ‘has ‘nto remedy but resignation. The subject is not 
open to a new bargain between him and any other officer 
of the Government. All:criminal prosecutions and all 
civil suits in which the United States area party of record 
fall within this principle. In them, ’no:charge for extra 
nervices can legally: be allowed, though it be true that 
some of them require an amount of labor and skill for 
which the compensation allowed by the fee-bill is altogether 
inadequate. I cannot. make out,in any way satisfactory to 
my own ‘mind, the ingenious distinction which would pay 
the officer as attorney what the fee-bill gives, and then pay 
him besides a quantum meruit for managing the same case 
as counsel. 

II. But what does the foe-bill permit him to receive for 
Managing cases in which the United States are indirectly 
concerned, though not a party? The act of 1853:--has this 
item, among others: “For services of. counsel, ‘rendered 
at.the request of any head of department, such sum.as may 
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be agreed on.” (10 Stat. at Large, 161.) Now, if he is 
bound to defend every federal officer who may happen to 
be sued, without any request to do so by the head of a. 
department, he must not look to this item for the mode 
of ascertaining what he shall charge. But if his authority 
to appear in such a case and his duty to manage it arise 
out of, and are created by, the request of a department, 
then it is very manifest that the fee-bill allows him to have 
for his services “such sum as may be agreed on.” To see 
how this is, it is only necessary to look into the nature of 
these: suits, and inquire why it is that the government 
sometimes assumes the responsibility of defending them. 
When a ministerial or executive officer is sued for an act 
done in the lawful discharge of his duty, the government 
which employed him.is bound, in conscience and honor, to 
atand between him and the consequences. It will not suffer 
any personal detriment to come upon him for his fidelity, 
but will adopt his act.as its own, and pay the expense 
of maintaining its legality before the tribunal where it is 
questioned. But if such officer.is sued for what he has 
done in bad faith, in violation to a known law, or contrary 
to the order of his superiors, he may justly be left to defend 
himself the best way he can. It is for the head of the de- 
partment to which he belongs to decide whether or not he 
shall be defended at the public expense. After that de- 
cision is made in the affirmative, the same functionary may 
request the district attorney or other counsel to appear and 
conduct the cause. The district attorney has no right, by 
virtue of his commission, to commit the government, by 
adopting the act complained of; nor has he any authority 
to interfere with the case, except what he derives from the 
head of the proper department. It is true he may antici- 
pate the decision in what he knows to be a clear. case, and 
he may also act upon general: instructions; but still his 
authority is derived from the department, and comes to 
him as a request, either special or general, express or im- 
plied. The department usually decides beforehand; but 
it has also been a frequent practice to let the party make 
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his own defence, await thé developments of the trial, and 
afterwards determine whether the expenses shall be re- 
imbursed. 

On the whole, I am very clear that the services of a 
district attorney or other counsel, in defending officers for 
official acts, are, and must always be, rendered at the 
request of the head of a department ; and the legal com- 
pensation allowed for them in the fee-bill is each sum as 
may be agreed on. 

There are other services which fall, as to compensation, 
within the same rule. Such are the examination of land 
titles, reports upon applications for pardon, taking depo- 
sitions upon petitions for remission of forfeitures, and, 
generally, all professional assistance which may be needed 
or called for by any of the departments. ) 

No accounting officer should allow a charge under this 
item of the fee-bill, unless the claimant produces the cer- 
tificate that the services were rendered at the request of a 
department, and that the sum charged was agreed on, either 
before or afterwards. It should also be made to appear 
that the services were not of such a character that he was 
legally bound to give them without a request. It must be 
kept in mind that when a district attorney is instructed or 
ordered by a department to prosecute a criminal, or bring 
sult on a bond, or perform any other duty which the law 
casts upon him, his compensation is not ascertained by 
agreement. In such cases, his authority to appear is de-. 
rived, not from the request but from the law. | 

Such is the construction which the fee-bill of 1853 has 
always received, unless there has been some very late de- 
parture from it. The act of August 16, 1856, sec. 12, (11 
Stats. at Large, 50,) does not change it. The latter law was 
manifestly intended for the simple purpose of compelling 
district attorneys to include, in their emolument accounts, 
the fees received from the Government for defending its 
officers, as well as all other fees. But, so far from changing 
the measure of compensation, it expressly declares that the 
fees allowed for such services “shall be assimilated, as 
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nearly as may be,” to those given by the act of 1853. I 
think I have shown that, by the act of 1853, they a are to. 
be ascertained by agreement. 

But the act of 1856 does fully accomplish its purpose 
of preventing the attorney from retaining more than $6,000 
per annum for his own personal compensation. Whatever 
he earns beyond that sum and the aggregate expenses of 
his office, he must pay into the treasury. 

When the office of a district attorney is so burdened with 
business that he cannot possibly get through it himeelf, I 
have no doubt whatever that the departments may employ 
other counsel to aid him in defending suits against the 
public officers, or, what amounts to the same thing, and is 
better, because more economical, may allow him to employ 
a regular assistant at an agreed salary. This had better 
be arranged by the Secretary of the Interior, who is 
charged with the administrative supervision of the ac- - 
counts. 

IIL It is for you, in your discretion, to decide whether 
an outgoing attorney shall cease all connection with pend- 
ing suits against collectors. Your right to order them all 
into the hands of a newly appointed officer cannot be 
doubted. As a general rule, justice to the present in- 
cumbent, whose commission forbids him to appear, on the 
other side, as well as considerations of economy and con- 
venience, require that all the business in which the United 
States have an interest, direct or indirect, should be in the 
hands or under the supervision of one person. But some 
cases may have been so thoroughly prepared by the late 
attorney that he can finish them at less expense, and with 
more safety, than any one else. In such cases, the better 
way would probably be to employ the late attorney as 
assistant counsel with the present one. 

Most respectfully, yours, &c., 
. J. 8. BLACK. 
Hon. Hower. Coss, 


Secretary of the Treasury. 
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HOBSES LOST IN THR MILITARY. SERVIOR. 


1, The Third Auditor, in adjusting, under the act of 1849, a claim for the 

' “value of a horse lost in the service of the United States, bas the right 
to go behind the settlement of thb paymaster, after the Second a 
troLcr’s approval thereof. 

2. The act of Congress dogs not confer upon the Auditor a general powe 

* of revision over all the accounts of the claimant, and over ail pay- 
ments allowéd to him for forage, for othor horses than the one dead, 
lost, or abandoned. 

8. The Government may have tho “ use” of a horse when iti is not actively 
employed in any military expedition. | 

4 An infantry or mounted soldier, residing at one place and discharged 
at another, may receivo his daily allowance for every twenty miley 
between tho two places, without inourring any obligation to go to the 
former.’ The cavalryman may ‘sell his horse the day aftor he is paid; 
without incurring any liability to return the eum allowed as conimu- 
tation for forago on tho journey home. 

& Tho word “mounted” docs not necessarily imply that the soldier is 

'  gither on hig horse or with his horse. It indicates the genoral character 
of tho corps or service. 

G. If.a soldier chooses to accept commutation insteed of forage, he cannot 
recover ‘compensation for the horse which he ssi starvo by hia mnis- 
taken economy. 


ATTORNEY GENERAL’S OFFICE, 
May 26, 1858. 

Sir: I haye had under consideration your commu. 
nication of October 21, 1857, and the pccompanying 
documents, and I shall proceed. to auswer the points . 
submitted with reference to the cases of Oldham and 
Bunbury, claimants for the price of horses lost in the 
military service of the United States. 

The following are the questions proposed ; 

1. Can the Auditor go behind the settlement of the pay- 
master, after the Second Comptroller’ s approval thereof? 

2. Can any deduction be made in ¢ases similar to the 
one stated in the letter of the Hon. G. Porter of January 
7, 1857? 

8. If the Government, failing to supply any forage at 
all, pays the soldier, in lien thereof, the prescribed rate of 
commutation, which, from the high price ¢ of forage at the 


a 
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point where he is quartered, is not sufficient to purchase 
enough forage to sustain the life of the horse, and he dies 
in consequence of want of sufficient forage, is the Govern- 
ment responsible for the value under the law of ree 
8, 1849? (9 Stat. at Large, 414.) 

I. The general rule is, that the settlement of an account 
by the proper department or bureau is to be regarded as 
conclusive in any co-ordinate department or bureau. But 
where an act of Congress gives express authority to an 
officer, when deciding upon a claim on the Government, 
to deduct therefrom certain specified payments which may 
have been allowed and made to the claimant by any other 
officer, there can be no doubt of his power to do go, whether 
such payments have been legal or otherwise. 

The first proviso in the first section of the act of March 
8, 1849, is as follows: “ Provided, that if any payment has 
been made or shall be made to any one aforesaid for the 
use and risk or for forage after the death, loss, or aban- 
donment of his horse, said payment shall be deducted from 
the value thereof, unless he satisfied, or shall satisfy, the 
paymaster at the time he made or shall make the pay- 
mént, or thereafter show by proof, that he was remounted, 
in which case the reduction shall only extend to the time 
he was on foot.” (9 Stat. at Large, 415.) 

This proviso confers upon the Auditor the right, and 
makes it his duty, to deduct from the value of the horse 
for which compensation is claimed any payment made for 
the use and risk or for forage after the death, loss, or aban- 
donment of such horse. It certainly does not confer upon 
him a general power of revision over all accounts of the 
claimant, and over all payments which may have been 
allowed to him. It does not authorize him to review the 
payments made to the soldier on account of forage for 
other horses than the one dead, lost, or abandoned; but 
confines his inquiry to the period between the date of the 
death, loss, or abandonment and the date at which the 
soldier was remounted. If he shows that he was remounted, 
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“the deduction shall only extend to the time he was on 
foot.” The plain meaning of this language, in the con- 
nection in which it occurs, is the time he was on foot before 
he was remounted. It is forcing the construction to say 
that it means any time he may have been on foot, months 
or years subsequently. 

The second question submitted is: Can any deductions 
be made in cases similar to the one stated in the letter of 
the Hon. G. Porter of January 7, 1857 ? 

The cases stated in that letter are those of Oldham and 
others, who were dismounted at Reynosa, June 8, 1847, by 
order of General Taylor. The horses belonging to them 
were sent to Missouri overland, while the soldiers were 
conveyed to New Orleans on board Government vessels, 
and were discharged on the 21st of June. The paymaster 
allowed them forty cents per day for the use and risk of 
their horses, and twenty-five cents, in lieu of forage, for 
the period between the 8d and 21st of June, and made 
similar allowances for every twenty miles from New Or- 
leans to their homes in Missouri. Were these allowances 
proper ? 

Their validity has been denied for two reasons: first, 
because, it is said, the Government had no longer the use 
of the horses after the soldiers were dismounted at Rey- 
nosa, and they were_entirely at the risk of the United 
States; and, secondly, that the soldiers, having been sepa- 
rated from their horses previously to their discharge, were 
not entitled to be paid as mounted men. 

These reasons for disallowing the payments are not 
satisfactory. The Government had the use of Oldham’s 
horse from the 8d of June until the date of his discharge. 
‘Use,’ in the acts relating to this subject, does not mean 
the active employment of the animal in a military expe 
dition. In ordinary civil contracts between individuals, a 
person contracting for'the hire of a horse would be held to 
have had the use of it if he had the possession and the 
power to use it. It is not material, so far as the hirer’s 
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right to compensation ig concerned, whether the horse is 
Iriven, tied to the rack, or put out to pasture, In either 
ease he is entitled to be paid. In some instances, horsea 
belonging to volunteers are kept in the stables at military 
stations, and are not actively employed in the service; but, 
it cannot be maintained that the Government is not re- 
sponsible for tleir yse. So when horses are turned out to 
graze on the prairies, the use is incident to the control over 
them which is exercised by the commanding officer, 
: Nor can it be said that, the horses haying been sent home 
in the manner above 8tated, they were entirely at the risk 
of the Government. The act of January 18, 1837, provided 
for many cases of the loss or death of horses separated 
from their owners, but not for all possible contingencies, 

The allowances made for every twenty miles by the 
_ most direct route from New Orleans to the place of resi- 
dence of the soldiera were proper. These payments are, it 
is true, intended to meet a particular purpose; but the 
fact of payment creates no obligation to apply the money 
to that purpose. An infantry soldier residing at Boston 
and discharged at New Orleans may receive his daily 
allowance for every twenty miles between the two cities, 
without incurring any obligation to go to Boston. A con- 
struction which would compel him to do this would also 
require him to travel the entire distance at the rate-of 
twenty miles per day. | 

With mounted soldiers the case is similar. They receive 
at the time of their discharge 9, payment, in liou of forage, 
for every twenty miles of the distance to their respective 
homes. But this does not create an obligation on their 
part to elect whether they will take their horses home or 
refund the money. The soldicr may sell his horse the day 
after he is paid, without thereby incurring any liability to 
return tothe Government the sum allowed as commutation 
for forage on the journey home. The allowance is made 
the same, whether the horse is taken home at great or 
small expense, or whether he is taken home at all. 
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Beside, the peta of the- Government, om of the officers 
whom it places. ia command, cannot change the rights of 
the soldier under his contract of service; and the fact that 
the horses were gent home under authority of the general 
commanding would not deprive the owner of hig. claim to. 
the usual commutation on hig discharge. 

Oldham was entitled to be paid as a mounted volunteer 
on the 21st of June, 1847... The word “ mounted” indicates 
the character of the corps or service generally. It does 
not necessarily impty that the soldier is either on his horse 
or with his horse. The animal may be turned out for a 
month to graze, and still the owner is, in the common 4nd 
technical understanding of the term, a “mounted” soldier. 
Blacksmiths are enlisted as “mounted artificers;”’ but they 
are not deprived of their pay on the ground that it is im- 
possible to practice their trade in the saddle. The act of 
May 18, 1846, section 9, provides, that ‘if amy mounted 
volunteer * * * shall not keep himself provided with 
a serviceable hoyse, the said volunteer shall serve on foot.” 
This language clearly shows that the word “mounted ” 
designates the class of service, and does not indicate actual 
exercise on horseback. 

The third question submitted does not arise either in the 
case of Oldham or in that of Bunbury; but I do not 
hesitate to give an opinion in the negative, Ht is the duty 
of the Government, to farnish sufficient, forage in kind if 
demanded. Jt is the option of the soldier-—mot of the 
United States or its officers—rta determine whether he will 
take the commutation, If he chapees to accept it, he can- 
not recaver eompensation for the horae which ha may 
starve by his mistaken economy. 

The cases of Bunbury and Oldham were not of thig 
kind, They belong to that class where the commanding 
officer orders the horse turned out to graze in the woods, 
prairies, or commons, because the United States failed to 
supply eufficient forage; and, where the loss was in conse- 
quence of the farning out, ang not of starvation, the com- 
manding officer ia the judge of the necessity of such @ 
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course. As against the soldier who has suffered loss, the 
‘Government cannot say that the officer was in error. 
Very a gaa your obedient servant, 
J. 8. BLACK. 
Hon. Joun B. FLorp, 
Secretary of War. 





VIRGINIA MILITARY BOUNTY LANDS. 


1, A decision, regularly made by the governor and council of Virginia, on 
a claim for military bounty lands under her laws, is, in its nature, as 
conclusive as if the same jurisdiction had been conferred upon and ex- 
ercised by a judicial tribunal. 

2 Aclaimantof scrip for revolutionary services in the Virginia line, under 
the act of August 81, 1852, must produce a warrant from the ‘' proper 
authorities’ of that State. 

8, The provision in the act of 1852 which requires the Secretary of the 
Interior, in granting scrip, to be satisfied that each warrant was ‘‘ fairly 
and justly issued according to the laws of Virginia,’’ simply requires 
an examination as to the fairness and justness which gave character 
to the act of issuing the warrant, and does not authorize or require the 
Secretary to try over again the questions of fact and law settled by the 
governor and council. 


ATTORNEY GENERAL’S OFFICE, 
May 80, 1858. 

Sra: In 1784 Virginia ceded to the United States the 
largest and most valuable body of land that ever belonged 
to the public domain of any State in the world. But 
previous to the cession she had promised to give certain 
portions of it to the officers, soldiers, sailors, and marines 
who had served during the revolutionary war in her army 
and navy. She did not strip herself of the power to fulfil 
this promise without exacting a pledge that it should be 
fully redeemed by the Government of the Union: She was 
generous to her sister States, but she was at the same time 
true to her own defenders. 

The obligation of the United States to satisfy the claims 
of the Virginia officers and soldiers has never yet been 
‘denied by any department of their Government. - - 
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Nor has it ever been doubted, as a general principle, that 
the claims ought to be settled and adjusted according to the 
laws of Virginia, and by such tribunals as she, in her own 
wisdom, might see proper to charge with that duty. What 
a soldier may be entitled to is a question of State law; and 
it is not consistent with the spirit or genius of this Govern- 
ment to interfere with the administration of State laws, or 
to expound their meaning. When a question is incidentally 
raised upon them before an officer, or in the courts of the 
United States, the interpretation they have received in the 
State is of binding obligation. 

At every step which Virginia took in this business she 
asserted, in words or by clear implication, her right to 
decide, through her own authorities, upon the validity and 
amount of the claims made for military bounty land under 
her laws. She conferred the power successively on her 
register of the land office, commissioner of war, governor 
and council, without providing in any case for an appeal. 

You ask me if these decisions are in the nature of judicial 
expositions of the law, and therefore binding? Undoubtedly. 
They are in their character so far like a judicial sentence 
that they are conclusive upon the parties and their privies. 
When the constitution or law of any State authorizes a 
person to decide a given question, the judgment of such 
person is always conclusive. It makes no difference 
whether it be a court, a legislative body, an executive 
officer, or a special tribunal appointed for the purpose. 
The authority to hear, examine, and decide without ap- 
peal, carries with it the power to determine it forever; to 
make an end of all controversy about it, and to close it 
against all future inquiry upon either the facts or the law. 
When, therefore, the State of Virginia authorized the 
governor and council to settle these claims, a decision 
regularly made by those officers was as conclusive as if the 
same jurisdiction had been given to and exercised by the 
supreme court. 

But while these decisions are in their own nature con- 
clusive, and by the laws of Virginia must be so regarded, I 
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am not ready to assert that Congress cannot require you 
to disregard them. Jt might be an offence against the 
principles of public morality, an act of perfidy, and a 
gtievous wrong upon the State, to command that all the 
cases should be overhauled in your department; but you 
would still be bound to’obey. When Congress was giving 
you power to exchange scrip for watrants, it had 4 constt- 
tutional right to couple the authority with what conditions 
it pleased; and if a harsh and unfair condition was imposed, 
the law is not void for that reason. The doctrine of estoppel 
has no application whatever to legislative acts. The laws 
passed by Congress are therefore to be the lamp for your 
feet and the guide to your path. 

There is no act of Congress which impugms the right of 
Virginia to expound her own laws on the subject of bounty 
lands, or which makes any federal officer a judge of the 
facts on which a soldier’s claim ‘to such lands may be 
based, unless the act of 8ist August, 1852, be an excep- 
‘tion. (10 Stat. at Large, 143.) ‘Let us see whether it is 
or not. 

‘That act provided that outstanding bounty land warrants 
‘of this kind, which had been issued previously to the 4th 
‘of March, 1852, by the proper authorities of Virginia, might 
‘be surrendered to the Secretary of the Interior, and scrip 
given in placeofthem. Thus far there is no denial of the 
State jurisdiction. On the contrary, the action of the State 
‘authorities is made the basis of your whole conduct. Under 
‘this provision, if any man should come to your department 
‘demanding scrip for revolutionary services in the Virginia . 
line, wishout a warrant from the “proper authorities” of 
that State, you would tell him that he had no shadow of 
right. The want of an adjudication in his favor at home 
‘would be so fatal that no proof, however overwhelming, of 
his right on original grounds would supply the defect. It 
is clear, therefore, that a deeision by the Virginia authorities 
is final and conclusive aga.nst the claimant. 

But it is contended in some quarters that a decision in 
favor of the claimant is no protection of his right; that it 
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'wdds tio strength to his claim, and that you are bound to 
look upon it as a‘tnere nullity. If this be'true, you must 
‘re-examine every case, and if there shotld be any defect ih 
the proof, ‘or if you differ from the State authorities about 
their Iaw, you must be govertied by your owh opinion, 
without any respect whatever for theirs. A claimant who 
thinks he has proved hia right, and got a judgmetit upoh 
it from a tribtnal of cbmpetent jurisdiction, must how be 
tatight to tindérstand that the whole proceeding was meré 
Vanity and'vexdtion of spirit, which might have barred hirh 
forever, but could ‘not help him forward one step. Thé — 
‘adjudication ‘in his favor ‘thay have been forty years old; it 
may ‘hive ‘been foulided on documentary ‘evidence now 
Yost; on'oral evidence nevér ‘récorded; or, perchance, oh 
the pérsonal knowledge of the povernor or council. It ts 
fmpdssible for ‘you to rejtidge ‘these cases now, with the 
wlightest hope'of doing justice, since you cannot read the 
‘dashes of ‘burnt papers, 'nor call dead ‘witnesses from their 
graves to testify. Tistory has given us ho more than an 
outline ‘of ‘the great public events which décurred in the 
war of the Revolutitn, and even that outline is dimly traced. 
‘But ‘who shall how, after three penerations have lived and 
died, be abfe to tell you minute circumstances in the life 
of an obscure man, holding’a subaltern office or serving in 
the ranks? ‘A law which tefuses to pay a public debt 
already established by competent authority, unless it is 
fully proved again by such evidence us the creditor may 
be able to fish up from the dblivion of eighty years, is the 
same'thing,'to all practical ‘intents and putposes, as a re 
pudiation of that debt. ‘But if Congréss has done this 
thing, it is not your fault nor mine. : 

Those who maintdin this to be the true construction of 
the act of ‘1852, derive their notion from that provis- 
fon which requires you to be sdtisfied that ‘each warrant 
was “fairly and justly issued according to the ‘laws of 
Virginia.”’ But I think it is a ‘manifest and most palpable 
error. _ | 
- Your examitation is confined to the fairness and jastness 
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which gave character to the act of issuing the warrant. The 
law does not direct you to investigate anything else; and 
it gives you the laws of Virginia as the standard by which 
you are to measure its fairness and justness. What, then, 
is an issuing fairly and justly, according to those laws? 
Fairly means honestly in this connection, if it means any- 
thing at all. A warrant fraudulenily issued is not fairly 
issued. For instance, if the register should issue one for a — 
claim which had been rejected by the governor and council, 
you would regard it as void, because not fairly issued ac- 
cording to the laws of Virginia, Philologists differ about 
the origin of just; but the question is not important whether 
it comes from jus a law, or jubere to command, since all 
agree that, in its primary and proper signification, jusily 
means regularly, duly, in the woy prescribed by law. If you 
find one of these warrants to have been honestly and regu- 
larly issued, it was fairly and justly issued: for the two 
phrases are synonymous. I know not how it came to pass 
that your duty to satisfy yourself of the legal regularity 
and honesty with which a warrant was issued included the 
power to try over again the questions of fact and law which 
were settled by the governor and council. It would be 
difficult to believe that Congress meant anything so incon- 
sistent with the national honor, even if they had said it; but 
here the contrary is expressed, in words of which the sense 
can hardly be mistaken. 

It is true that you are authorized to revise the proofs and 
take additional testimony. But to what end and for what 
purpose? Not that you may pick flaws or find defects in 
the opinions given by the governor and council, but.solely 
to convince yourself that there was no dishonesty, no irreg- 
ularity, and no violation of law in the issuing of the war- 
rant. The authority to take testimony for w particular’ 
purpose, clearly defined, certainly does not require you to 
perform a totally different function, already performed by 
others in the regular discharge of their legal duty. A 
sheriff is bound to see that an execution is regularly issued 
in due form and by the proper officer; but it does not 
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follow that he may therefore review the proceedings of the 
court and set aside the judgment. 

Fairly, justly, according to the laws of Virginia: these 
words, taken separately or altogether, amount to no more 
than what might have been said in a single word—regularly 
or legally. The only difficulty arises out of that overflowing 
redundancy of expression for which the framers of statutes 
have such a fordness that they often obscure their meaning 
by it. 

Believing, as I do, that you cannot go behind the adju- 
dications of the governor and council, and taking it for 
granted that such will be your own view, I need not answer 
your other questions. But I may as well say, in closing, 
that if it were my duty to give an opinion on the rights of 
the staff officers, it would be in full concurrence with the 
executive of Virginia. The judgments they have obtained 
in their favor were not only pronounced by competent 
authority, but were, in themselves, entirely proper and 
legal. 

I am, very respectfully, yours, &c., . 
J. 8. BLACK. 
Hon, Jacos THompson, 
Secretary of the Interior. 





LETTER CARRIERS, 


A person who intends to make the carrying of letters periodically for hire 
his regular business, or part of his business, in opposition to the public 
carriers, is legally incapable of receiving authority to take letters out of 
the post office for that purpose, however such authority may be attempted 
to be conferred. 

ATTORNEY GENERAL’S OFFICE, 
June 8, 1858. 
Sir: Your communication on the subject of the letter 
carriers at Brooklyn was at first laid aside for more press- 

‘ing engagements. But your note of this morning recalls 

my attention to it as a question still pending before your 


Department. . 
11 
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The business of carrying letters and other mail matter 
belongs exclusively to the Government. -It ought to be 
and must be so for very obvious reasons, which do not 
need to be repeated. In every large town letter carriers 
to and from the offices are a part of the system as much 
as the transportation of the mails from one office to an- 
_ other. These carriers are appointed by the Postmaster 
General; they are required to give bonds;* they may col- 
lect a certain fixed and uniform sum upon each letter and 
pay it over to the postmaster; they act under the super- 
vision of the Department; may be removed if they prove 
unfaithful, and are subject to special penalties for a viola- 
tion of duty. To all intents and purposes they are public 
officers, But it seems that a portion of the citizens of 
Brooklyn, unwilling to be served by the legal carrier, and 
desirous to appoint one of their own choice, have asgo- 
ciated themselves together and given a standing order to 
the postmaster that he shall deliver all their letters and 
papers to a person by them designated, that person being 
one who was heretofore a legal carrier, but discharged 
from the service. The postmaster refuses to deliver mail 
matter agreeably to the order, and the question I am to 
advise you upon is whether you are bound to acquiesce in 
the arrangement of these gentlemen to substitute their 
own agent for yours. | 

It seems to me a palpable effort to evade the law and 
pervert it from the purpose it was made for. A letter 
carrier is appointed for the benefit of the whole district 
he serves, to the end that all who live there may be served 
alike, with the same regularity, and at the same cost—the 
distant as well as the near, and those who receive one 
letter a week as well as those who get a large number 
every day. If a part of the people can have a carrier of 
their own, they can break down the system and deprive 
others of its benefits, You are not authorized to pay the 
carriers in any city more than the aggregate sum which 
they collect for their services. If private competition be 
tolerated, the income may be so reduced that you must 
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discontinue it altogether. In that event every man in the 
city must go or send to the office, whether he will or not, 
for his own letters, or else submit to be fleeced and neg 
lected at the pleasure of unregulated and irresponsible 
carriers. Those citizens who make the demand in ques- 
tion should remember that they are not required to pay 
two cents on a letter and half a cent on a newspaper 
merely for the delivery of their own lettera and papers, 
but for the further purpose of accommodating their 
neighbors also. It is a light tax laid upon them to raise 
revenue for a beneficent public purpose. They ought to 
pay it cheerfully, and leave its management where the law 
‘puts it, im the hands of the proper public authorities. 

But they insist that no citizen is bound by the law to 
receive his letters from the public carrier. It is true that 
any man may direct the postmaster to retain his mail 
matter, and he may call for it himself or have it brought 
away by one whom he authorizes to get it. This provi-. 
sion fits the case of a person who, in good faith, from 
motives of economy, convenience, or interest, prefers that 
his letters should be delivered at the office to himself, his 
family, clerk, servant, or friend. But that does not prove 
that a large number may unite themselves. to take away 
the regular business of carrying letters, in whole or in 
part, from the Government. Any man who has occasion 
to do so may send a letter on a mail route by his own 
especial messenger. But it does not follow that the mer- 
chants of New York and Philadelphia may therefore 
establish a daily mail on private account between those 
cities. Two persons may lawfully agree that one shall 
leave a letter for the other at a private house, but this is 
not done on any principle which would justify five hun- 
dred or a thousand men in appointing a separate post- 
master for themselves in opposition to the legal officer. 

This statute, like others, must be construed according 

‘to its spirit, and in such a manner as to carry out its main 
design. Every true rule of interpretation forbids you to 
reason from particular and exceptional provisions, so as to 
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defeat its general intent. The great object of the law 
establishing a system of public letter carriers, was to pre- 
vent the extor‘ions and inconvenience which attended the 
delivery of letters by persons who were not responsible to 
your Department. It would be trifling with the act of 
Congress to let the same mischief be renewed on any pre- 
text whatsoever. 

My opinion, in short, is that any attempt to have letters 
carried to or from the post office by 8 private carrier, in a 
town where a public carrier has been appointed by you, is 
altogether unlawful; and no device can be invented 
which will be plausible enough to excuse it. A person 
who intends to make the carrying of letters his regular 
business, or part of his business, and to do it periodically 
for hire, in opposition to the public carrier, is legally in- 
capable of receiving authority to take letters out of the 
post office for that purpose, no matter what credentials he 
may have; whether it be a joint order from all of his em- 
ployers, or a separate order from each one; a permanent 
standing order, or an order renewed every day. 

I am, very respectfully, yours, &c., 


J. 8. BLACK. 
Hon. A. V. Brown, 


Postmaster General. 





ASSISTANT DISTRICT ATTORNEYS, 


1. The Secretary of the Treasury has no authority to appoint an assistant 
district attorney at a fixed salary payable out of the Judiciary fund. 

2. Khe heads of the several departments may retain an assistant for a district 
attorney to aid in the defense of suits against Federal officers. 

8. Buch counsel should act under the direction of the district attorney, and 
his maximum compensation should be fixed when he is employed. 


ATTORNEY GENERAL’S OFFICE, 
June 5, 1858. 
Sir: In reply to your letter of this date touching the 
application made to you by the district attorney of southern 
New York, I have to say that there is nothing in my letter 
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ES 
of the 25th ultimo to the Secretary of the Treasury which 
would justify you in permitting him to appoint an assistant, 
at a fixed salary, payable out of the judicial fund or any 
other fund in the Treasury. 

In suits against public officers for acts adopted by the 
Government, the head of the proper department may 
employ either the district attorney or other counsel. If 
the office of the district attorney is already overburdened 
with business, he cannot do this additional work himself, 
and somebody else must. The other counsel employed 
ought to be, not independent, but assistant counsel, so that 
all the legal business of the United States at the same 
point may be under the control of one responsible agent. 
It is better to employ one assistant than many, because in 
that way the work can be done cheaper and may be done 
more promptly. It is advisable, also, that the maximum 
of the assistant counsel’s compensation should be agreed on 
beforehand for obvious reasons of economy. It will be 
convenient, too, to address all instructions to the district 
attorney. In the accounts of the district attorney he may, 
if it be thought proper by the accounting officers, be 
charged with the sums agreed on as the compensation of 
himself and the assistant both, and credited with the maxi- 
mum of the assistant as well as his own, or the account of 
the assistant may be separately stated. This, or something 
like it, is the arrangement which I suggested might be made 
by the Secretary of the Interior. By way of expressing it 
More accurately I herewith send you the form of a letter 
such as I would write to the person who may be selected 
as assistant counsel at any point where assistance of this 
permanent and regular kind may be needed. 

All that I have here said must be understood as a mere 
suggestion. You are not bound by lawtoadoptit. Iought 
to say, besides, that in making it I have had in my mind 
the peculiar condition of things now existing in the 
southern district of New York. I think the same measure 
would apply to other districts where the business is very 
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heavy, but it should not guide you in those where the 
necessity for assistant counsel arises only in special cases. 
IT am, very truly, yours, &c., | 
J. 8. BLACK. 
Hon. Jacos THOMPSON, 
Secretary of the Interior. 


FORM OF LETTER. 


DEPARTMENT OF THE INTERIOR, 
June, 1858. 

Srr: It has been agreed by the heads of the several 
departments to retain you as counsel of the United States 
to aid the district attorney at —-———- in the defense of 
such suits against Federal officers as the Government may 
think proper to defend. 

You will perform this duty under the direction of the 
district attorney, and all instructions will be addressed to 
him. In each case you will be allowed such compensation 
for your services as may be agreed upon between you and 
the head of the proper department, either before the 
services are rendered or afterwards. But it must be 
understood that the aggregate amount of your compensa 
tion shall not exceed the sum of ——- dollars for all services 
rendered by you in one year, and at that rate for every 
fraction of a year. If these terms meet your approbation, 
please to communicate your assent to this Department as 
soon as convenient, and you may hereafter consider your. 
self employed by the Government in all cases of the class 
mentioned which the district attorney shall be requested 
to defend. 

Very respectfully, yours, &c., 





———s 
Secretary of the Interior. 
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CONTINGENT FUND OF THE HOUSE OF REPRESENTATIVES, 


1. The Committee on Accounts of the House of Representatives has exclu- 
sivé and final jurisdiction to audit and settle accounts chargeable upoa 
the contingent fund of the House. 

2. Such accounts are not open to inquiry before the Auditor and Comptroller 
of the Treasury. 

3. The Sergeant-at-Arms of the House of Representatives is entitled to com- 
pensation for trouble and expense in summoning witnesses before com- 
mittees of the House. 


ATTORNEY GENERAL’S OFFICE, 
June 7, 1858. 


Str: The Clerk of the House of Representatives, who 
is the disbursing officer of that body, paid the Sergeant- 
at-Arms certain sums for his trouble and expense in sum- 
moning witnesses before several committees. It seems to 
be doubted by some of your accounting officers whether 
the Sergeant-at-Arms was entitled to whit he received for 
these services. But is that a question open to inquiry be- 
fore the Auditor and Comptroller? Or is it conclusively 
settled by the Committee of Accounts, who passed upon it 
before it was paid ? 

It is not doubted by any one that the House of Repre- 
sentatives has all the privileges and powers with reference 
to its own business, which usually belong, and ought to 
belong, to a legislative body in a free State. Among 
these is the right to have its contingent expenses paid out 
of a fund placed under its own control. It may delegate 
that control to one of its committees. This is sanctioned 
not only by a general principle of parliamentary law, 
but by that provision of the Constitution which says that 
each House may determine the rules of its proceedings. 
Besides, every appropriation bill for a contingent fund is 
a law to place the amount appropriated at the disposal of 
the House. The House of Representatives, as well as the 
Senate, has a committee of accounts, whose duty it is, 
among other things, “to superintend and control the expen- 
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diture of the contingent fund,” and “to audit and settle 
all accounts which may be charged thereon.”” That the 
Committee of Accounts is constitutionally and legally 
vested with this power has never been denied, that I know 
of, since the foundation of the Government. 

Now, there is no principle of jurisprudence better estab- 
lished or more universally acknowledged than this; that 
when a matter is once decided by a tribunal having com- 
petent jurisdiction, the same matter is not afterwards open 
to dispute between the same parties before another tribu- 
nal, either collaterally or directly, on the facts or the law. 
Any person or persons, whether comprising a court, legis- 
lative committee, or executive department, upon whom 
the power is conferred by law to decide the right of a 
party, is a tribunal of competent jurisdiction for that pur 
pose, and the decision is conclusive and binding upon alf 
other tribunals, except those to whom the law has given 
appellate jurisdiction; and it is binding even on them, 
when it comes before them incidentally or in any shape 
other than that of a regular appeal taken by one party or 
the other. When a claim against the public has been 
finally refused or allowed by the officer properly authori- 
zed to pass upon it, there can be no further inquiry into 
its merits. | 

In setting this principle forth, I must be understood as 
confining it strictly to cases in which the tribunal deciding 
upon the claim has legal jurisdiction. The Committee of 
Accounts has no jurisdiction of any account not charged 
by law upon the contingent fund. Their allowance of any 
other account would be a mere nullity. If, for instance, 
they should pass a claim for stationery furnished to the 
Interior Department, their action would not entitle the 
claimant to be satisfied out of the contingent fund, or out 
of any other fund, more than if the same opinion upon the 
subject had been expressed by so many private citizens. 
So if the law expressly declares that certain services to the 
House shall not be paid for out of the contingent fund, 
this takes away from the Committee the jurisdiction which 
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otherwise it might have had over a claim for such services. 
But when an account is presented for services rendered or 
articles furnished to the House, at the request of the House 
or its authorized officer, for its own proper use, such 
amount is payable out of the contingent fund, unless there 
be some other provision for its payment, or unless its pay 
ment out of the contingent fund be prohibited by law. 

It is the Clerk’s duty to apply these rules to every case. 
He must, therefore, inquire first, whether an account pre- 
sented to him is charged on the contingent fund, and 
secondly, whether it has been regularly presented to and 
allowed by the proper committee. If both questions re- 
ceive an affirmative answer he may safely pay it. 

In the present case the Sergeant-at-Arms had a claim 
for incidental services, which it is not denied is chargeable 
on the contingent fund. The Committee, therefore, had 
exclusive and final jurisdiction to audit and settle it. It 
was in due form presented to the Committee and by them 
regularly allowed. The Clerk was compelled to pay it, 
and if you refuse him credit in his account, you punish 
him for performing a duty which he could not avoid. 

The claim does not come within the laws forbidding 
extra compensation to officers; at least not in any such 
manner as to take away the jurisdiction of the Committee. 
The Sergeant-at-Arms was entitled to fees in serving the 
process of the House; this was part of his legal compensa- 
tion at the time the laws forbidding extra pay were 
passed. Those were intended, not to cut down salaries or 
emoluments allowed by law, but to prevent payment of 
double salaries or salaries not given. How much the 
Sergeant-at-Arms should have for these services was a 
question for the Committee to settle; and if they gave 
him too much or too little, you cannot change it any 
more than you can correct their mistakes about the mile- 
age of a member. 

I am, very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Howext Coss, - 

Secretary of Treasury. 
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FEES OF DISTRICT ATTORNEYS. 


A district attorney is entitled to his fee of five dollars per day for the time 
necessarily employed in the preliminary proceedings of a criminal prose- 
caution, both before and after the arrest. 


ATTORNEY GENERAL’S OFFIOE, 
: June 7, 1858. — 

Str: The fee bill of 1853 allows a district attorney five 
dollars per day for the time necessarily employed by him 
in the examination, before a judge or commissioner, of a 
person charged with crime. (10 Stat. at Large, 162.) 
May he receive this per diem compensation for necessary 
- services previous to the arrest of the accused party? or 1s 
he confined in his allowance to such days as he may have 
to spend in the business after the offender is brought be- 
fore the magistrate ? 

The answer to these questions depends upon another: 
what is the meaning of the phrase “‘ examination of a person 
charged with crime?” .We can find that out by looking at 
the course of proceeding which the law requires in the 
early stages of a criminal prosecution. 

When the prosecution is commenced by a public officer, 
he does not himself swear to the facta on which it is based, 
for he does not know them. He goes before the proper 
judicial magistrate, makes the accusation, and produces his 
witnesses, or a sufficient number of them, to make out a 
reasonable prima facie case. Then the warrant of arrest is 
issued, and the party brought up. If he can explain away 
what has already been sworn to, in a manner which satis- 
fies the magistrate of his innocence, he may do so; and the 
prosecutor is also heard on the part of the Government 
to strengthen his demand for acommittal. In all this 
there is, strictly speaking, no examination of the person 
charged. It is merely an inquiry into the question of his 
probable guilt; an investigation of the proofs, first, to see 
if he should be arrested, and afterwards to decide whether 
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he ought to be committed, bailed, or discharged. The 
accused may give his own statement of the facts, and make 
that a part of the proceedings. But in modern practice 
this is seldom done, and the Government never has a 
right to demand it. It is plain to me that examination of 
the person charged means investigation of the case. This being 
settled, why should we make any distinction between the 
investigation which takes place before the warrant and 
that which comes before the committal? They are both 
equally investigations of the case, and one is no more an 
examination of the person than the other. It follows that 
the district attorney is entitled to his fee of five dollars 
per day for the time necessarily employed in the prelim- 
inary proceedings of @ criminal prosecution, both before 
and after the arrest. 

Of course I decide nothing but the simple question of 
law you submit for my consideration. I assume that the 
charges against the Government are in good faith for days 
necessarily employed, and that there is no objection to the 
allowance except the naked fact that the services were 
rendered before the accused was arrested. 

I am, very respectfully, yours, &c., 
J. 8S. BLACK. 

Hon. Jacos THOMPSON, 

Secretary of Interior. 





INVENTION OF A SLAVE, 
A new and useful machine invented by a slave cannot be patented. 


ATTORNEY GENBRAL’S OFFIOR, 
June 10, 1858. 
Sm: I fully concur with the Commissioner of Patents 
in the opinion he has given on the application of Mr. 
O. T. E. Stewart, of Mississippi. For the reasons given 
by the Commissioner, I think as he does, that a machine 
invented by a slave, though it be new and useful, cannot, | 
in the present state of the law, be patented. I may add 
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that if such a patent were issued to the master, it would 
not protect him in the courts against persons who might 
infringe it. | 
Very respectfully, yours, &¢., 
® | J. 8. BLACK. 
Hon. Jacos THompPson, 
Secretary of the Interior. 





CULLOM'S ACCOUNTS. 


Under the act of May 4, 1857, for the relief of the Clerk of the House of 
Representatives, that officer is entitled to credit only for those extra allow- 
ances that were both authorized by the House and approved by the Com- 
mittee of Accounts. 


ATTORNEY GENERAL’s OFFICE, 
June 21, 1858. 

Smr: The late Clerk of the the House of Representatives 
paid a certain portion of the contingent fund to officers 
and employees of the House, by way of extra allowances, 
in direct violation of a law which expressly forbade such 
payments to be made. Some of these allowances were 
authorized by resolutions of the House, and all of them 
were approved by the Committee of Accounts. When 
the Clerk came to make his settlement at the Treasury, all 
these extra payments were rejected; because neither the 
House nor the Committee, nor both of them together, 
could legalize what an act of Congress, passed by both 
Houses and approved by the President, had declared to be 
unlawful. But on the 4th of May last Congress, upon 
your recommendation, passed a law for the relief of the 
Clerk, in these words: 

“That the accounting officers at the Treasury be author- 
ized and directed to allow credit to the Clerk of the House 
of Representatives for such payments out of the contingent 
fund as have been, or may be, made under allowances 
authorized by the House of Representatives during the last Con- 
gress. Provided, that said allowances shall have been 
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duly approved by the Committee of Accounts.” (11 Stat. at 
Large, 269.) 

The Clerk now insists upon a credit for all the extra 
allowances which he paid with the approval of the Com- 
mittee, though he admits that a large portion of them was 
never authorized by any resolution or order of the House. 
On the other hand, the Comptroller is of opinion that 
none of the extra allowances are within the act of 4th 
May, 1857, except those which were both authorized by 
the House and approved by the Committee. 

The mere statement of the point at issue, and a glance 
at the words of the law, are enough to demonstrate that 
the Comptroller is right. There are some things, even in 
the law, which are too plain for illustration, and this is one 
of them. The statute declares that, notwithstanding the 
illegality of these extra allowances, the Clerk shall have 
credit for those which were authorized by the House, pro- 
vided they were not only authorized by the House, but 
approved by the Committee of Accounts. There is not a 
syllable in it to countenance the construction which would 
direct a credit for payments approved by the Committee 
alone. It will not do to say that “authorized by the 
House,” and “approved by the Committee,” mean one and 
the same thing in a statute like this. They are very dif- 
ferent things, and any member of Congress who understood 
the subject-matter to which the words applied, miust have 
meant to use them in totally different senses. There were 
two classes of payments for which the Clerk had been 
refused credit. One comprised payments authorized by 
the House and approved by the Committee; another 
‘ucluded those which were made upon the approval of the 
Committee alone. The act relieves the Clerk so far as 
concerns the former, and as respects the latter it makes 
no provision. If the body of the law means the same 
thing as the proviso, what was the use of putting in both? 
The office of a proviso is to restrict, modify, or enlarge 
the enactment which precedes it. It would be against all 





174 HON. JEREMIAH 8. BLACK 
Proposals for Carrying the Mails. 


rules of interpretation to construe it away so as to let noth- 
ing stand but the proviso. 

If members of Congress who voted for this act really 
desired to give the Clerk credit for all his payments, it is 
very unfortunate that they did not say so in the law. But 
they can speak to us only through the statute book. 
Speeches made and letters written ey members amount to 
less than nothing. 

I am, very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Howett Coss, 

Secretary of the Treasury. 





PROPOSALS FOR CARRYING THE MAILS. 


1. The Post Office Department has no power, without authority of law, to 
enforce a rule, that bids for carrying the mails should not be withdrawn 
after a certain time, whether accepted or not. 

2. A promize not to withdraw a proposal before the Department decides 
upon it is not binding in law on the bidder. 

8. A bid may be signed by the party without writing his name at the foot 
of the instrument. 

4. A withdrawal of a proposal must be notified. 


ATTORNEY GENERAL’S OFFICE, 
June 21, 1858. 

Smr: Your letter of the 11th inst. submits two ques 
tions : | 

1st. Can a person who files a written proposal for 
carrying the mails withdraw it before it is accepted by the 
Department? 

2d. Is a bidder bound by a proposal in his own hand- 
writing without the signature ? 

1st. An offer to make a contract is not itself a contract. 
It takes two to make a bargain. An agreement requires the 
consent of two minds to the same thing at the same time. 
A proposal to do or not to do a particular thing is the act 
of one person. The proposer may withdraw it, and if, 
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after the withdrawal, the other party signifies his willing- 
ness to accept, that is but another proposal coming from 
the opposite side. 

A withdrawal, however, must be notified. The mere 
intention to withdraw is not a withdrawal. 

Here there was a rule of the Department, that bids put 
in should not be withdrawn after a certain time, whether 
accepted or not. It is necessary that such a rule should 
exist, and Congress ought to enact it. But you have no 
power, in the present state of the law, to enforce it. As 
long as it remains a mere regulation its utmost effect will 
be given to it by allowing it to enter into and become 
part of the offer. The proposal, then, would be read as if 
the bidder had appended to it a promise not to withdraw 
it before the Department should decide upon it. Such a 
promise would create a moral obligation, but all the books 
say that it is nudum pactum, and not binding in law. If I 
offer to sell you my property on certain terms and give 
you a month to consider of it, agreeing to keep it open 
during that time, I may, nevertheless, retract my offer 
whenever I please before you give me notice of your ac- 
ceptance. In Scotland, France, and Holland, as well, 
probably, as the other European States which have made 
the civil law the basis of their codes, an offer, coupled with 
& promise not to withdraw it for a specified time, is irre- 
vocable until the term expires. But the common law un- 
yieldingly refuses to hold any man responsible for what he 
has promised, unless he has either received a valuable 
consideration or bound himself by a sealed instrument. 
The common law is the standard by which the rights of 
the parties in this case must be tried. I am, therefore, 
of opinion that if you would order a suit to be brought 
against a bidder who refuses to carry the mails agreeably 
to his proposals, he could defeat you by showing that he 
withdrew his bid before you accepted It. 

2d. No act of Congress requires that a bid shall be 
signed. Your printed instructions say it ought to be. I 
need not discuss the question how far a bidder can take 
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advantage of his own act in violating the instructions you 
have given him about the form of his proposal. Let it be 
assumed that a bid must be signed. May it not be 
signed by the party without writing his name at the foot 
of the instrument? Certainly it may. The cases are 
countless in which it has been held that the statutes of 
frauds and of wills, which require a signing, are fully 
complied with when the name is written by the proper 
hand, either in the body of the instrument or on the mar- 
gin, or anywhere else, so that its authenticity and genuine- 
ness are sufficiently attested. Mr. Dull is therefore bound 
by his bid as much as if he had written his name at the 

oottom of the paper. 
Respectfully, yours, &c., 
J. 8. BLACK. 

Hon. A. V. Brown, 
Postmaster General. 





FEES OF MARSHALS. 


1. A marshal is chargeable with all the fees which accrued to him, whether 
they were actually collected or not. 

2. He may entitle himself to a credit for such of them as he shows that he 
could not recover by any reasonable effort. 


ATTORNEY GENERAL’S OFFICE, 
June 22, 1858. 

Str: A marshal may retain for himself six thousand 
dollars per annum out of his fees, besides the expenses of 
his office, and a reasonable compensation to his deputies. 
(10 Stat. at Large, 165.) Does the law require him to be 
charged with all the fees which accrued to him during the 
period covered by his account, or only with such as he 
actually received? The act of 1851-2, re-enacted in 1858, 
must furnish the answer. 

There is nothing in that law which speaks of fees re- 
ceived or which makes any difference between collected 
and uncollected fees. He is commanded to make semi- 
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annual return of what? not of the money he has received 
during the previous half year, but “of the fees and emolu- 
ments of his office.” Can it be said that he has obeyed 
this command if his account makes no mention of out- - 
standing fees? The same words are used with a similar 
absence of all qualification when he is told where to look 
for his expenses and his compensation. He must get them 
from “the fees and emoluments of his office.” But the 
clause which requires payment of the surplus is stronger 
still, He is ordered to pay into the Treasury, not the 
surplus of cash actually received, but “any surplus of the 
fees and emoluments of his office which his half yearly 
return shall show to exist.” 

I do not see how language like this can be made to mean 
anything short of all the fees and emoluments which 
accrued. If you say that it is confined to those fees only 
which the marshal has in his pocket at the date of his 
account, you interpolate into the statute what Congress 
never put there; and I am very clearly of opinion that you 
have no right to take any such liberties with the written 
law of the land. 

It is contended that a rigid enforcement of the statute 
will operate on the marshal with a severity which ought to 
be avoided by a liberal construction. It does not strike 
me so. Justice requires that the nghts of both parties 
should be protected—those of the Government as well as 
of the officer. It is the right of the Government to have all 
the fees collected, and the collection of them is a duty most 
plainly devolved upon the marshal. If he fails to per- 
form that duty, he is bound by equity and law to make 
good the whole loss occasioned by his negligence. It is a 
universal rule that every officer, agent, or trustee shall be 
charged with the money which he might and should have 
received, just the same as if he had in fact received it. 
Upon this principle, even if the law had required him to 
be charged only with his receipts, it would have included 
collectable fees outstanding, for an officer is conclusively 
presumed to have received what it was his legal duty to 
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recover. No collector of the revenue has ever been allowed. 
to aver his own mere omission to collect it as a.reason why: 
the Government should lose it: 

In some of the districts the; feea which the marshal 
is entitled to. receive out. of the Treasury for services. to; 
the. Government, will; amount to as much. as his expenses; 
and personal: compensation.. It would! be-g flagrant wrong: 
to. lek him take his: maximum: out. of the Treasury; and’ 
refuse to collect; what is. coming from, private. parties, 
‘These: fees, are part. of the: public: revenue. as much as; 
customs: upon imported goods. The marshal alone. is. 
changed ‘with. the: duty of collecting them: Nobody else 
can do it. If he neglects it they are: lost. irretrievably. 
He cannot' go out of office and. hand over his. bills of cost 
to the United. States, for the United. States has. no. other- 
agent who can collect them, One marshal. is not bound, 
to collect the fees. which. accrued: to: his predecessor, but, 
the.officer to whom they. accrued may. collect, them, after- 
his:term expires,.as;well.as before. If. the. manshal. is not, 
to be charged, with. outstanding fees, he. may leave uncol-. 
lected as large a portion of them as he pleases, and recover: 
them. afterwards for-his, own use,;, thongh he receives his 
full maximum compensation when he makes his return. 

These remarks are confined: to, the-very case you, have. 
submitted to:me—where the-marshal, gives no reason. for 
refusing to, be charged, with “the fees and: empluments.of 
his office,” except the naked fact that he did not receive a 
certain portion of,them. There is not even an allegation 
that he- made the:slightest. effort to. collect them. If he. 
would: show-that: he tried. to collect them, and that in-doing: 
sy he had. used all due.and proper diligence, he would have. 
had adifferent.case, The law.never requires impossibilities, 
nor punishes a man: for failing to-do: what it does not or 
cannot give him power to do, 

I think, therefore; that while. he is chargeable with all 
the fees and emoluments of his office, he may entitle him-. 
self to a credit for such of them as he shows that he could. 
not recover: by any reasonable effort which. he. might have. 
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made. But the fact that the fees were uncoliectable must 
be made to appear by evidence: satisfactory to the account. 
ing officers, before the: eredit can. be lawfully given. 

Very nespectfully, yours, &c., 





Hon. Jacos THompsom, 
Secretary of the: Interior. 





TRANSPORTATION OF MAILS BY OCEAN STEAMERS. | 


The fourth section of the appropriation act of Jane 14 1858, does not affect: 
the carrying of mails destined for ports of the United States, and not sab- 


ject to sea postage. 


ArrorneyY Ganerar’s Orrtice, 
June 26, 1858. 

812: I have considered your communication of this date, 
in relation to. the construction of the act of June 14, 1858, 
entitled: An:act making appropriations for the transporta- 
tion of the. United States mail’ by ocean steamers, and 
otherwise, during the fiseal year ending the 30th of June, 
1869i’” . 

The-firet section of the act contains several specific appro- 
pristions: One of them is‘as follows: “For transportation 
of the mails from. Panama’ to California and Oregon and 
back; three’ hundred: and twenty-eight thousand three 
hundred and fifty dollars.” The second and third sections 
Make some appropriations for foreign and domestic mail 
service. The fourth seetion enacts “that it shall not be 
lawfal: for the Postmaster General to make any steamship 
or other new contract for carrying the mails on the sea, 
for « longer period than two years, nor for any other com- 
pensation: than the sea and inland postages.” (11 Stat. at 
Large, 364.) 7 

The question submitted for my opinion 1s, whether this 
section provides a'mode of compensation for carrying the 
mails between: Panama and Oregon, and: thereby controis 
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the previous provision making a specific appropriation for 
that purpose? My conviction is very clear that it does not. 

In the first place, you have an unequivocal appropriation 
of a specific sum for a particular route. No man could 
doubt that it is a perfect warrant to you to give that sum 
for the service required. It is, perhaps, the most im- 
portant within your jurisdiction, and it is provided for in 
unmistakable language. It would require little short of. 
an absolute repeal of the appropriating clause to prohibit 
you from applying the fund in the manner directed. 

It seems to be thought by some persons that the fourth 
section of that act provides a different mode of compensa- 

tion for this route. Idonotthinkso. It allows, for carry- 
ing the mails on the sea, no other compensation than “the 
sea and inland postages.” But what compensation would 
this be for a portion of one great route uniting New York 
with Astoria? It is now divided into three contracts. 
Suppose it to be sub-divided still further, what is to be the 
compensation of each section? The postage is a fixed 
sum for the whole distance. Will each contractor take a 
sum equal to the whole, or will they divide it, and if so, 
how? Who can fix a rule of distribution? Such obvious 
inquiries as these, which could not have escaped the atten- 
tion of Congress, compel us to conclude that the fourth 
section of the act was not meant to affect the carrying of 
mails destined for ports of the United States, and not sub- 
ject to sea postage. 

But there is a broader and more general reason for 
holding that Congress did not intend to provide, by “sea 
and inland postages,” for the payment of the Atlantic and 
Pacific mail service. That service is not a portion of our 
foreign postal system. The mail matter carried by it is 
not subject to sea postage. And though both lines of its 
mail steamers have points of termination at foreign ports, 
separated by a narrow isthmus, they are considered as parts 
of one great mail route between portions of the same coun- 
try. The fourth and fifth sections of the act of June 14, 
1858, refer only to the transportation of mails between the 
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United States and foreign countries, and contemplate mail 
service subject to sea postage. They have no relation to 
the domestic mail service, and cannot be considered as 
applicable to the route between Panama, California, and 
Oregon. 
Yours, very respectfully, 
J. 8. BLACK. 
Hon. A. V. Brown, 
Postmaster General. 





COURTS MARTIAL. 


I. Where charges were preferred against an officer in the army for dis- 
obedience of orders in June, 1856; and in September following, for 
other reasons, he was dismissed the service by the President, no court 
martial having been ordered to investigate the charges against him, it 
was held that, on his being restored to the army, he could not be tried 
on the charges pending against him at the time of his dismissal, after 
the lapse of two years since the commission of the alleged offenses. 

2. The question, whether an officer who has been dismissed the service is 
liable to be tried by a court martial for offedses previously committed, 
examined, but no opinion given thereon. 


ATTORNEY GENERAL’S OFFICE, 
August 16, 1858. 

Str: I have considered the question proposed in your 
letter of the second on the subject of a court martial. 

It appears, by your statement of the facts, that in the 
month of June, 1856, charges were preferred against a 
lieutenant in the army for disobedience of orders, &c. In 
September following, for other reasons connected with the 
‘condition of his accounts, he was dismissed the service by 
the President, and no court martial was ever ordered to 
investigate the charges against him. The officer has 
recently been restored to the army in the rank which he 
would have reached, and his trial has been demanded on 
the charges which were pending at the time of his dis- 
missal. ‘The question submitted is, whether the lapse of 
time since the offense is now a bar to the proceeding. 
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The 88th article of war (act of April 10, £806,-sec. I) 
‘declares that “no person shall be liable-to be tried and 
punished by a-general court martial for any offense which 
shall appear to have been committed more than two years 
before the issuing of the order for such trial, unless the 
person, by reason of having absented himealf or some 
other manifest impediment, shall not have been amenable 
to justice within that period.” (2 Stet. at Large, 369.) 

In the present case more than two years have already 
elapsed since the commission of the alleged offenses, and 
a trial has not yet been ordered. Unless, therefore, the 
case comes within the exception mentioned in the article, 
it would be manifestly contrary to law to order a trial 
either new or hereafter. The exception is when the per- 
eon, “by reason of having absented himself or -other 
manifest impediment, shall not have been amenable to 
justice.” In the case submitted the alleged impediment is 
ithe dismissal of the officer. It is by no means clear .that 
this circumstance placed him beyond the jurisdiction of a 
court martial. If it did not, he was still amenable to justice, 
and the period of limitation continued to run in his favor. 
I am not aware that the question, whether an officer who 
has been dismissed from the service is liable to be tried by 
a court martial for offenses previously committed, has been 
pettled in this country. In England the jurisdiction ef a 
court martial under such eireumstances was unanimously 
sustained by the twelve judges in the case of Lord Gearge 
Sackville, and their decision is recognized as the law by 
Tytler, p. 118, in Griffith’s motes, p. 32, and in other 
respectable works on military law and courts martial 
The subject has also been ably discussed in this country by 
De Hart, (pp. 27, 80,) who cites a decision of Justice Wilde, 
of the supreme court of Massachusetts, in a case of habeas 
corpus, where.a seaman in the navy, who had been arrested 
for an offense committed a few days before his term of 
service expired, applied for his discharge. The writ wag 
returned after the end of the relator’s term of enlistment; 
but it was held that be was, nevertheless, liable to be tried 
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by a-court martial, and he'was accordingly:remanded. The 
Chief Justice and Justice Putnam concurred in the opinion. 
‘The reasoning of the court favors the doctrine of Sackville’s 
case, although the precise point was not decided. It may 
‘be said, ‘with some force, that if :a dismissal were held -to 
be a bar of trial by a:court martial, a-resignation accepted 
should have the ‘same effect’; ‘and it would be'thus in the 
power of ‘an officer guilty of an offonse to shield himself 
from punishment by resigning ‘before the discovery of his 
‘crime. 

I have introduced ‘this question ‘not for the purpose of 
‘pronouncing an opinion upon it, but to avoid misconcep- 
‘tion, because silence ‘would have been regarded as an 
admission that the jurisdiction of a court martial expires 
with the soldier’s term of service. 

But upen principles less liable to question the case 
presented is oot within the exception in the 88th article. 
The circumstances which may cause delay in bringing an 
officer to trial can be arranged in three classes: 1st. Those 
that are created or interposed by the act of the party; 2d. 
Circumstances arising independently either of ‘his action or 
that of the Government; and 3d. ‘Such as are controlled 
by the Government itself. 

Causes of -delay arising from the conduct of ‘the ‘party 
accused are manifest impediments withm the meaning of 
the 88th article. It is a broad principle of law and of 
natural justice that no man can take advantage of his own 
wrong; accordingly, wherever we find statutes of limita- 
tions im favor of offenders, they:are coupled ‘with an excep- 
tion against persons beyond the jurisdiction of the proper 
court, and fugitives from justice. Hough, in a note on the 
words “ manifest impediment” ™m the English statute, says — 
it is “‘ preventing witnesses appearing against him, or the 
like.” In Colonel Johnson’s case, cited by that author, the 
charge was mutiny in arresting the captain general of New 
South Wales, who was the principal witness for the crown, 
but who did not arrive in England, where the court martial 
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was held, for more than two years after the mutiny had 
been committed. 

This was held to justify a delay beyond the period of 
three years in bringing the offender to trial. 

-In no case, however, can I find it décided that a delay 
in the time of trial, occasioned by the Government itself, 
or beyond the statutory period, was a manifest impediment. 
The officer has a right to a trial within the two years. He 
cannot be deprived of that right at the option of those 
who have the power to try him. If his superior officers 
could create impediments which would justify a delay 
beyond the prescribed period, the time of limitation would 
be a mere matter of discretion. In the instance now under 
consideration the charges were originally preferred against 
the officer in June, 1856. He might then have been tried. 
Instead of this he was dismissed for other reasons. The 
alleged impediment was created by the very authority 
which could, by a word, have subjected him to a court 
martial. It was a voluntary, indefinite suspension, if not 
an abandonment, on the part of the Government, of the 
charges then pending, and is clearly no “ manifest impedi- 
ment’’ within the meaning of the 88th article of war. 

But it may be said the officer was dismissed for cause, 
and it was, therefore, his own fault that he was not tried. 
But the removal by one President no more proves his guilt 
than his restoration by another proves his innocence. The 
truth is that neither the dismissal nor the restoration 
proves anything. They were not judicial acts; and it is 
therefore immaterial to the present purpose what reasons 
are assigned for them. 

Upon the whole case I am of opinion that the lapse of 
time since the offense is now a bar of trial. 

Yours, very respectfully, 
J. 8. BLACK, 

Hon. Joun B. Froyp, 

Secretary of War, 
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PAYMENT FOR LOST HORSES, 


Under the act of March 3, 1849, the fact of a payment having been made to 
a soldier as a mounted man, after the loss of his horsé, is not conclusive 
evidence that he was remounted during the time for which he was paid. 


ATTORNEY GENERAL’S OFFICE, 
September 8, 1858. 

Sir: I have received yours of August 20 enclosing a 
letter from the Hon. James 8. Green, of Missouri, and 
requesting my opinion upon the question which he has 
presented. No actual case is stated in which the point has 
arisen. It is, moreover, apparent that the proposition sub- 
mitted does not fully embrace the subject of discussion. 
The position assumed in the letter is, that the fact of a 
payment having been made to a soldier as a mounted man, 
after the loss of his horse, is conclusive evidence that he 
has satisfied the paymaster that he was remounted during 
the time for which he was paid. From this view of the 
subject I respectfully dissent. Such a construction of the 
act of March 3, 1849, (9 Stat. at Large, 414,) would render 
it impossible to make the deduction in any case. <A pay- 
ment which has been made by the paymaster is the very 
thing which the act declares shall be deducted; but the 
doctrine asserted in the letter is, that the fact of the pay- 
ment having been made is a conclusive reason for making 
no deduction. 

I must respectfully decline to enter upon a more extended 
view of the subject until a case shall be presented to satisfy 
me that there is some practical difficulty in applying the 
- construction which has been heretofore given to the act. 

Yours, very respectfully, | 
J. 8. BLACK. 
Hon. Joun B. Fioyp, : 
, Secretary of War. 
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BROCCHUS’ CLAIM. 


Claim of Perry E. Brocchus for transportation from New Mexico to Santa 
Fe. 


ATTORNEY GENERAL’ OFFICE, 
September 11, 1858. 
Sir: I have considered your letter of the 9th in relation 
to the claim of Hon. :P. E. Brecchus for attending as a 
witness upon a general court martial. Your decision 
Aneets all the equities of the case, and I find no law that 
will sanction the claim for return transportation. 
Yours, very regpectfully, 
J. §. BLACK, 
Hon..Joun B. Fioyp, 
Secretary of War. 





‘CHAPMAN'S CLAIM. 


As to the meaning of the words “actual service” in certain acts of Con- 
gress. 


ANTORNEY GENERAL'S ‘OFFICE, 
September 11, 1858. 

§1r: The claim of Winfield Scott Chapman to three 
months’ extra pay under the act of July 19, 1848, appears 
to have been rejected by the Second Auditor an pursuance 
ofa decision of the Hon. Secretary of War of August 3, 
1848, that “ volunteers, although mustered into service, if 
they were not marched or sent to the seat of war, or te 
positions where service was required of them, cannot be 
said to be in actual service.” I understand that this deci- 
sion has been the rule of construction in the War Depart- 
ment ever since. Aside from the respect due to its emi- 
nent author, the length of time since its adoption affords a 
strong reason against changing the practice by any 
thing less than legislation. In a clear case of error the 
antiquity of the evil should not be allowed to make it per- 
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petual; but the present is not such a case. The words 
‘actual service” are so indefinite in themselves that it is 
safe to construe them according to an interpretation of ten 


years standing. 
L-am, very respectfully, yours, &c., 
J. 5. BLAOK. 
Hon. Joun B. Fioyp, 


Secretary of War. 





CLAIM OF TOMAS CABEZA DE BACA. 
Daaft for amount due for supplies of fodder furnished to the army in 1852.- 


ATTORNEY GENERAL’S OFFICE, 
September 15, 1858. 

Smr: The order of Tomas Ortez and Domingo Baca 
dated Santa Fe, February 25, 1852, in favor of ‘Tomas 
Cabeza de Baca, is for the whole sum due to the drawers 
from the United States on a contract for delivering fodder . 
tothe army. It is an equitable assignment of the fund 
drawn for. But acceptance was refused on the 7th of 
April, 1852. The lapse of time since then raises a pre- 
sumption that the claim has been retransferred by the 
payment back of the consideration which was paid -for the 
order at the time of its date. “This presumption is slight 
to be sure under fhe circumstances of the case, but still I 
think it ought to be repelled. 

If the present agent, whose respectability is well known, 
will put in his own affidavit that, in his opinion, the claim 
is due to the drawee, it ought to be regarded as sufficient 
This applies, of course, only to so much as remains yet 
unpaid. The whole draft ought to be given up, and full 
satisfaction acknowledged, upon the payment of the 
balance not heretofore paid to any of the parties. 

Respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Joun B. Froyn, 

Secretary of War. 
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PREVENTION OF FRAUDS ON THE TREASURY. 


1. A warrant of attorney to draw money from the Treasury upon a claim 
not transferred or assigned, is within the Ist section of the act of Feb- 
ruary 26, 1853, and must be executed subsequent to the date of the 
warrant for the payment of the claim. . 

2. Warrants of attorney executed before the date of that act are exempt 
from its provisions. 


ATTORNEY GENERAL’S OFFICE, 
August 17, 1858. 

Sir: I have the honor to be in receipt of your letters in 
relation to certain powers of attorney accompanying your 
note of July 14, 1858, requesting my opinion upon two 
points, first: whether a warrant of attorney to draw money 
from the Treasury upon a claim not transferred or assigned, 
must be executed subsequent to the issuing of the treasury 
warrant for the payment thereof, in accordance with the 
provisions of the first section of the act of 26th February, 
1853; and, secondly: whether powers of attorney, executed 
before the date of that act, are subject to its provisions? 

The title of the act declares its object to be: “to prevent 
frauds upon the Treasury of the United States.” (10 Stat. 
at Large, 170.) This purpose is certainly important, and 
the means employed to attain it are as old as they are 
sound. The act of 29 Charles II, (Ch. 29, sec. 3,) was 
entitled, ‘“‘ An act for prevention of frauds and purjuries.”’ 
There is not a single penal provision in-it. It prevented 
frauds by rendering inoperative and useless, for certain 
~ objects, the appliances of fraud. It prevented perjury by 
removing beyond the reach of perjury the subjects upon 
which it thrived. It was a strong and, to a great extent, 
a successful effort to arrest the progress of corruption by 
depriving it of sustenance. It aimed to stop the career of 
rogues and liars in certain directions, not by enacting fear- 
ful penalties against their offenses when committed, but by 
giving them as little opportunity as possible to commit any. 
Instead of attempting to deter a witness from swearing 
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falsely to a parol devise, the act required all devises to be 
in writing, and declined hearing him on the subject. 
Instead of threatening with death the individual who 
should attempt to set up a verbal conveyance in fee by the 
aid of false testimony, the act met the fraud at the thres- 
hold by rejecting all evidence short of a written contract 
signed by the parties. 

The wisdom of that statute has been sufficiently attested 
by the fact that many of its provisions, or provisions simi- 
lar to them, form a part of the statute law in nearly every 
State of the Union. They have been approved by the 
wisest judges and legislators throughout the world. 

One great source of frauds upon the Treasury of the 
United States was the facility with which assignments of 
stale and doubtful claims could be procured and made 
available. In some instances transfers and powers of 
attorney were given by parties in utter ignorance of their 
rights. The fraud upon them was, also, a fraud upon the 
Treasury; for the money was, in such cases, paid to parties 
who were not justly entitled to it, and diverted into chan- 
nels not intended by its appropriation. In others, claims 
totally unfounded were supported by falsehood, and the 
power of attorney enabled the ostensible agent to make 
some man of straw appear as the principal in the transac- 
tion, while he himself reaped the entire reward of success. 
The class of men who pursued the business of preferring 
false claims upon the Government would soon have been 
compelled to abandon the pursuit had they been confined 
to rights existing originally in themselves. But with air 
unlimited privilege of procuring titles, or the shadows of 
titles, belonging to others, the temptation to resort to un- 
fair practices, to deceit and subornation of perjury, was 
almost irresistible. The prosecution of fictitious claims 
against the United States, under this system, had finally 
grown into an evil which forced itself upon the attention 
of Congress. : 

To correct such abuses the statute to which you refer 
was passed. Its first section enacts “ that all transfers and 
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assignments, hereafter made, of any claim upon the United! 
States, or any part or share thereof or interest therein, 
whether absolute or conditional, and: whatever may be the 
consideration therefor, and all powers of attorney, orders, 
or other authorities for receiving payment of any such 
claim, or any part or share thereof, shall be absolutely null! 
and void, unless the same shall be freely. made and exe- 
cuted in the: presence of at least two. attesting witnesses 
after the allowance of such: claim, the ascertainment of the: 
amount due: and the issuing of a warrant for the payment’ 
thereof.” 

It would be difficult to: conceive how this section. could! 
have been made more comprehensive. It includes all 
transfers: and assignments of any claim npon- the United! 
States or any part thereof, and “all powers of attorney, 
orders, or’ other authorities for receiving payment of any“ 
such claim, or any part or‘share thereof.” In the element— 
ary books there is said, to: be an exception: to: the: rule: 
requiring's strict construction of penal statutes in favor of 
statutes against frauds. These latter are always liberally’ 
and beneficially: expounded.. The fullest effect is given to 
their provisions intended! to suppress the mischief: But it: 
hardly requires the authority: of this principle to compel. 
us to admit that the word “all” in the statute-means all, 
and does not mean some. I cannot feel the force of the: 
reasoning which attempts to prove that the powers of: 
attorney mentioned in the act are only those accompanying 
the assignments or transfers of claims. 

The words are sufficiently general to include powers of 


attorney of any and every kind. To maintain that they: 


mean less not only does violence to the language of: the 
act, but renders: its: provisions perfectly nugatory. Ifa 
power of attorney in a particular form were to be pro-. 
1ounced! invulnerable by the statute, though bearing: date: 
before the issuing of a warrant for the payment of the 
claim, that very form would be pursued in all. cases. If 
‘naked authorities to receive money, uncoupled with an 
interest, were to be the favored instruments, none other 
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would: be. used. The: dealer in second-hand claims can. 
always:be armed with asimple power'to draw money for’ 
hie client, and ati the same time with a private assignment’ 
to,enable him: ta keep it. himself. It cannot be possible. 
that. Congress intended: to sanction.a distinction by: which. 
the provisions of the: statute could be so easily: evaded! 

I. am: aware: that a. different. view of this statute: wae 
taken by my immediate. predecessor, for whose: learning’ 
and abilities I_entertain: the highest respect; but I cannot 
admit. the validity. of an interpretation of’ the laws upon 
the. subject. of: claims: which assumes that Congress: has: 
maintained the distinction between simple powers of. attor-’ 
ney. on the one: hand, and transfers and: assignments on the 
other, by making: the former the: subject of: legislation ir 
tha:act of July: 29, 1846; and the latter the subject of leg 
islation in the first sectiom of the: act of 1853. It is due tov 
the: respectsble:authonty from which: I am compelled to 
diffar,.that I shonld. state my. reasons. for coming to an: 

opposibe: connlusion: 

In the first place, it was. not only. unnecessary for Con- 
gness, in onder te. effect the object intended, to pay any 
regard to the distinction between the. two: classes: of war-- 
rants of attorney ;: but to. preserve that distinction would 
have been: absolutely prejudicial to the: general design of 
the legislation. I. think. it has been shown that to dis: 
criminate in: favor of a particular clase.of powers of attor- 
ney would be simply to. make: the-first: section of the act 
of; 1853: a nullity... 

Bub again,.the language of the two: acte gives.no-sanc-. 
tion to: tha: iden that such: a distinction was intended. 
That of the:act' of 1853 has already been the: subject of 
comment. The words “‘all: powers of: attorney” certainly 
give no ground to.suppose that Congress:meant only such 
os-were coupled with the assignments. mentioned in the’ 
preceding-clause. Nor does the language of the act: of 
1846 afford: any more. encouragement to this view. It 
provides substantially, that when a claim shall have been 
allowed by resolution or act of Congress, the money shall 
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not be paid to any person other than the claimant himeelf, 
or his executors or administrators, unless such person 
shall produce “a warrant of attorney”’ executed according 
to certain prescribed formalities, after the enactment of 
the resolution or act allowing the claim. There is not a 
word in it to sustain the opinion that it only contemplated 
naked warrants of attorney. There is nothing to create a 
doubt that a warrant of attorney coupled with an interest 
is as much within its meaning as any other. It was so 
considered by Attorney General Toucey, in an opinion 
given August 5, 1848, on the payment of the award of the 
Cherokee commissioners, 

Beside this, the real distinction between the two acts 
lies upon the surface. It is not based upon a difference in 
the instruments employed to draw the money on claims, 
but upon a difference in the claims themselves. 

The former act was confined to claims specifically 
allowed by a resolution or act of Congress. It did not 
apply to those arising under general provisions. The act 
of 1853 applies to all claims whatever. 

The construction of the act of 1853, which is here given, 
does not make its first section a repeal of the act of 1846, 
and it is not, therefore, inconsistent with the provisions 
of the seventh section, which treat the former act. as still 
in force. There is no repugnance between them; and the 
latter does not supply all the provisions of the former. It 
is possible that the rigid enforcement of the provisions of 
the act of 1853 may render persons holding small claims 
against the Government liable to some inconvenience. 
But nearly all laws for the prevention of frauds subject 
honest men to some trouble. This is equally true of the 
regulations which men of business adopt for their own 
protection. It is an annoyance for a stranger, who is the 
payee of a check, to be required by the banker to prove 
his identity. And yet he cannot question the propriety 
of the rule which demands such evidence. Laws intended 
for a protection against villainy cannot be construed away 
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because they sometimes subject good men to difficulty or 
hardship. 

While the view thus taken requires an affirmative 
answer to your first proposition, and is, so far, against the 
legality of the powers of attorney enclosed, the second 
point demands a reply in their favor. I do not consider 
the first section of the act of February 26, 1853, as retro- 
spective. It applies expressly to transfers and assign- 
ments thereafter made; and the natural construction of 
the language demands the same future relation for the 
part of the same sentence referring to powers of attorney. 
It would require the clearest evidence of intention to 
make null and void any legal instrument which had been 
executed before the passage of the act. The power of 
Congress to do this in the case of contracts has been ques- 
tioned; but the evidence of an intent to make the act 
prospective is so clear that a discussion of the point is use- 
less. 

Upon the two points presented in your letters I am 
clearly of opinion, first: That a warrant of attorney to 
draw money from the Treasury, upon a claim not trans- 
ferred or assigned, is within the first section of the act of 
February 26, 1853, and must be executed subsequent to 
the date of the warrant for the payment of the claim; and, 
secondly: That warrants of attorney executed before the 
date of that act, are exempt from its provisions. 

Yours, very respectfully, 
J. 8. BLACK, 

Hon. Hows. Coss, 

Secretary of the Treasury. 


“13 
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CONTRACT OF CLUSKEY AND MOORE. 


Where a building contract provided that nine-tenths of the value of the 
work done and materials furnished should be paid from time to time, as 
the work progressed, it was held that, by the terms of the contract, the 
actual value of the work done and materials furnished should be esti- 
mated, and not a sum bearing to that value the ratio of the contract price 
for the whole work to the estimated actual cost of the same. 


_ Artokngy Generat’s Orrice, 
September 80, 1858. 

: It appears from the statement in your communi- 
ieee of the 21st and the accompanying papers, that 
Cluskey and Moore, on the 18th of March, 1857, entered 
into an agreement with the United States to build, and 
furnish the materials for building, the custom house at 
Galveston, Texas, for the sum of $69,723 63. By the 
terms of the written contract payments are to be made 
“in the following manner, viz: ninety per cent. (nine- 
tenths) of the value of the work done and materials furn- 
ished (said amount to be ascertained and duly certified to 
the Department by the superintendent) will, in considera- 
tion of the premises, be paid from time to time as the 
work progresses, and ten per cent. (one-tenth) will be re- 
tained until the completion of the work, and its approval 
and acceptance as aforesaid by the said superintendent, 
which shall be forfeited by said parties of the second part 
in the event of the non-fulfillment, to the entire satisfaction 
of said superintendent, of this contract.” 

Some materials have been furnished in pursuance of 
this agreement. The superintendent has estimated their 
value, and nine-tenths of the amount have been paid. It 
is now claimed by the Department that these estimates 
have been too high; that if they should hereafter be made 
upon the same principles nine-tenths of the whole contract 
price of the building would be exhausted before the com- 
pletion of the work; and that thus the Government would 
lose one of its securities for the performance of the under- 
taking. It has been, therefore, proposed to direct the 
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superintendent, in making future estimates, to allow for 
work done and materials furnished not their actual value, 
but a sum bearing to that value the ratio of the contract 
price for the whole work to the estimated actual cost of 
thesame. If the Department finds that the entire work: 
has been undertaken at a sum twenty per cent. less than 
its probable cost, it must, on this proposition, deduct 
twenty per cént. from the value of each portion of it as 
estimated by the superintendent. | 
- uch a mode of calculation would undoubtedly be safe 
for the Government, where low bids are accepted, and 
might be very properly introduced into building contracts; 
but the question for solution is not whether such an ele- 
ment should enter into these agreements, but whether it 
has been incorporated into the one before me. I can see 
nothing to sustain the position that this contract contem- 
plates a pro rata estimate. On the contrary it declares 
that “nine-tenths of the value of the work done and mate- 
rials farnished”’ will be paid from to time as the work 
progresses. | 

To discuss the meaning of the word value would be a 
waste of time. It has been distinguished from price in a 
contract in some respects like the present. (4 Harris, 463.) 
I shall assume that it is used in its ordinary sense, and 
not in a sense which requires an arithmetical problem to 
explain. This construction affords a simple rule for the 
estimates of the superintendent. He is required to assess 
the actual worth of the work done and materials furnished. 
The Government, reserving ten per cent. of this amount, 
pays the remainder to the contractors. Should they fail to 
complete the work the United States can lose nothing but 
the prospective advantage of enforcing a hard bargain, and 
even for this there is a remedy on the bond. 

If a pro rata estimate were demanded by the terms of 
the contract, Clusky and Moore would have a right to in- 
sist upon it if the contract price were too high. So that 
if upon the estimates of the Department it had appeared 
probable that they would realize a profit of, say fifty per 
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cent. on the whole work, the estimates for each portion 
would have been necessarily one half more than its actual 
value. Such a course would not be safe, and, in my 
Opinion, it is not according to the terms of the written 
agreement. 

It has been urged, however, with some force, that to 
pay nine-tenths of the actual value of work and materials, 
where the contract price is too low for the whole work, 
may exhaust the entire sum before the building is com- 
pleted, but that it is evident it was not contemplated that 
it should be exhausted, because ten per cent. is to be re- 
tained, and therefore we must understand that pro raia 
estimates were intended. But it is just as easy to account 
for the seeming incongruity by supposing that the event 
of the contract price being ten per cent. below cost, was 
not contemplated at all. It is not usual, nor is it politic, 
that contracts should be awarded at rates which will be 
ruinous to the contractor. 

In this instance the advertisement of the Department for 
bids contained a reservation of the right to reject all that 
were below a fair price for the work. I presume that 
right was exercised. The contract was entered into on 
the mutual belief that the price named was adequate. It 
took its hue from that circumstance. And hence arises 
the apparent difficulty of reconciling its terms to the con- 
tingency of the sum named being below the true cost of 
the work. 

My opinion is that the estimates should be made accord- 
ing to the actual value of the work done and materials 
furnished from time to time. One-tenth of this sum was 
to be retained until the final completion of the building. 

It is clear that the parties intended that the whole 
amount thus retained should not be less than one-tenth of 
the contract price, and therefore, when ninety per cent. of 
that entire sum shall have been paid on the estimates, it 
will be proper to retain the residue until the work shall be 
finished. 

The contractors contend that the estimates should be 
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governed by the detailed bid. The contract does not re- 
quire this, except for omissions, alterationa, and addi- 
tions. 

The Treasury Department cannot properly direct the 
superintendent to make the estimate on a basis different 
from that prescribed in the contract. That officer should 
stand impartially between the Government and the con- 
tractors. 

His honest decision is binding alike upon both, and it is 
not the privilege of either to control his judgment. 

‘Yours, very respectfully, 


J. 8. BLACK. 
Hon. Howk.y Coss, 


Secretary of the Treasury. 


CLAIM OF RESIDE. 


{. A person to whom Congress has authorized the payment of a certain sam 
in satisfaction of an acknowledged debt has an absolute title to the 
money which no executive officer has authority to resist. 

2. Against a claim so allowed by Congress the Secretary of the Treasury 
cannot set off a debt alleged to be due by the claimant to the United 
States, upon which no suit has ever been brought or judgment recov- 
ered, and the justice of which is denied by the party. 

8. The United States, like other creditors, must establish their rights against 

: @ citizen by due course of law and before the proper tribunals, there 
being no law which gives to the Secretary of the Treasury the power to 
adjudicate upon disputed claims of the Government against individuals. 

4 It is especially necessary to observe this rule where the demand of the 
United States is based upon a transaction of remote date, where the 
parties and witnesses are dead, and the papers probably lost or de- 
stroyed. 

5. Where a mail contractor, in 1834, drew a bill upon the Post Office De- 
partment which was accepted by the Treasurer, this is not upon its face 
a contract which makes the drawer primarily debtor to the holder; he 
is but surety for the acceptor, unless it can be proved that he had no 
funds in the hands of the drawee; that he procured the acceptance and 
passed the bill away for his own purposes. 

6. In the absence of any proof, it will be presumed that the bill was not 
accepted for the mere accommodation of the drawer, and that presump- 
tion is strengthened by evidence which shows that about the time when 
the bill is dated a large number of similar bills were drawn and accepted 

/ 
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in the same way and sold in the market by the Post Office Department 
for its own use. 


7. Ifthe drawer of the bill was originally liable to the holder, and in equity 
bound to pay it, but it remained without demand and unacknowledged 
in the hands of the holder for more than six years, his liability ceased 
by lapse of time; and if it was afterwards paid by Congress to the 


holder, that fact would not revive the extinguished liability of the 
drawer. 


8. There is no statute of limitations against the Government, and mere lapse 
of time can therefore not be applied as a legal bar to @ public claim ; 
bat the natural presumption of fact which arises from lapse of time is as 


just an element of decision against the Government as against an indi- 
vidual. 


9. Where the accounts of a mail contractor have been fully settled, and no 
attempt has been made to disturb them for many years, they are con- 


clusive, and no charge can now be made against him which ought to 
have been settled then. 


10. An act of Congress granting money to one mail contractor, or ordering 
the same amount to be charged upon the account of another, whose ac- 


counts have been long since settled, is void and of no effect as against 
the latter. 


ATTOBNEY GENERAL’S OFFICE, 
July 21, 1858. 

Str: On the 6th of December, 1841, James Reside 
recovered a verdict and judgment against the United States, 
in the circuit court for the eastern district of Pennsylvania. 
On the 7th of February, 1857, Congress passed a law de- 
claring the amount of the judgment to be still due, and 
directing the Secretary of the Treasury to pay it, principal 
and interest. But up to this time a portion of the money 
thus ordered to be paid was withheld by the Treasury 
Department on the ground that Reside was indebted to the 
Government on other transactions separate from and inde- 
pendent of his judgment. Is the Secretary justified in re- 
refusing to pay for this reason? 

Anact of Congress passed January 25, 1829, (Dunlop, 749,) 
forbids that compensation shall be paid to a defaulter until 
he accounts for and pays into the Treasury the money 
which he owes, This is a simple assertion of the princi- 
ple, well established without a statute, that an officer for- 
feits all right to his salary or other compensation when he 
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does not perform the service assigned to him, or when he 
performs it unfaithfully. But when a claim is presented 
which is undeniably legal and just, can the Secretary 
admit the title of the claimant and set up a counter claim 
on the part of the Government as a reason for not paying 
it? That is the question here, and I confess I do not see 
how it is to be answered in the affimative. 

There is no act of Congress giving any such power to 
the Secretary of the Treasury. At common law even the 
judiciary have not the authority to set off one demand 
against another. It is conferred by statute, wherever it 
exists, both in England and America; and every defalca- 
tion act prescribes cautious limitations to its exercise. 
Can it be that an executive officer is clothed, by virtue of 
his office, with a judicial power which the general princi- 
ples of the law have refused to the courts; and which no 
legislature has suffered even a court to assume without 
imposing careful restrictions upon it ? 

Though I doubt the power of the Secretary of the Treas- 
ury, in the present state of ‘the law, to set up a counter 
claim of any kind in order to avoid payment of a judg- 
ment which Congress has ordered him to pay, yetI do not 
think there would be impolicy or danger in giving him 
such power, where the counter claim is also a judgment, 
or where it is established by evidence so conclusive that 
the opposite party is estopped from denying it. In sucha 
case, he would be required to pass on nothing which is 
open to dispute. His function would be merely minis- 
terial, consisting in nothing but the subtraction of one 
claim from the other and ascertaining the difference. But 
here is a claim fiercely contested. - It has never been ad- 
judicated in favor of the Government. If it‘has ever been 
passed upon by any court, the judgment was against it. 
There is not a word on record about it. All the evidence 
concerning it pro and con is in pais, Every fact asserted 
by one party is not only open to contradiction by the 
other, but is in fact contradicted, and I have no doubt is 
most potently believed to be untrue. Not only are all the 
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facts vehemently disputed, but the parties are as wide 
asunder as the poles on every question of ‘law. It is ‘pro- 
posed that this complicated entanglement shall be settled 
in the chamber of an executive officer, without a trial, 
without judge or jury, without examining witnesses, and 
without hearing counsel. 

No such jurisdiction is given to the Secretary of the 
Treasury by any law, and if the Constitution is not a dead 
letter Congress cannot confer it. The fifth amendment 
declares that “no person shall be deprived of his life, lib- 
erty, or property without due process of law.”” This means, 
and has always been held to mean, that the right of a citi- 
zen to his property, as well as his life or liberty, could be 
taken away only upon an open, public, and fair trial be- 
fore a judicial tribunal, according to the forms prescribed 
by the law of the land for the investigation of such sub- 
jects. Ifan executive officer can make an order that the 
widow and children of Reside shall be deprived of twenty- 
four thousand dollars without a trial, then the same officer 
may, with equal propriety, issue a warrant to hang them, 
since the Constitution puts life and property on the same 
footing. 

The seventh amendment provides that “in suits at com- 
mon law, (that is, cases in which the common law courts 
have jurisdiction,) where the value in controversy exceeds 
twenty dollars, the right of trial by jury shall be pre- 
served.” The Government is as much bound by this pro- 
vision as any other party who may desire to collect a 
debt. 

If Congress had powér to confer this kind of jurisdic- 
tion on the head of the Treasury Department, and would 
exercise it by passing a law to invest him with all the 
authority which courts and juries together are clothed 
with by any defalcation act ever passed, still the Secretary 
could not set off this claim against that of Mrs. Reside. 
Her demand is res adjudicata—fixed and settled by a judg- 
ment—and the payment of it in full is sanctioned by an 
act of Congress. The counter claim of the Government 
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rests on parol evidence disputed and denied. N ow, it is 
well settled that where one party has a judgment the other 
can never set off against that judgment a claim not re- 
duced to judgment, however clearly he may be able to 
prove it. He is always remitted to his action. 

For these reasons, and for others which might be ad- 
duced, I am perfectly satisfied that the Secretary of the 
Treasury has no power to stop the payment of the money 
adjudged to Mrs. Reside, however well he may be satisfied 
in his own mind that the counter claim is well founded. 
If he is convinced of the indebtedness alleged, he should 
. order a suit to be brought, and give the party a fair chance 
to be heard before the regular tribunals of the country. I 
am not aware that such a power was ever claimed before 
it was used by the late Secretary in this case; but if it be 
a practice of the Department it ought to be immediately 
abolished, for it is unjust, unlawful, and unconstitutional. 

I might stop here if I had the right to decide the case. 
But this view, plain as I suppose it to be, may not be 
adopted by others. [| shall therefore examine the claim 
itself to see what merit there is in it. 

It is based on certain bills purporting to be drawn in 
18385 by Reside on the Post Office Department, and ac- 
cepted by the treasurer of the Department. They were 
payable to Reside’s own order and were endorsed by him. 
There is not a particle of evidence as against Reside to 
show that any of these papers are genuine. One of them 
was presented a few months ago at the Post Office De- 
partment and instantly pronounced to be a forgery. The 
holder was arrested and is now in prison awaiting his 
trial. There is another one, of which a copy has been 
shown, but not the original, and there are strong circum- 
stances against its authenticity. A third one is pro- 
nounced to have been altered from $3,000 to $4,500. Of 
the other two there is no evidence either way which could 
affect Reside or his representatives. 

But I will assume that these drafts are all genuine; 
what then? If Reside drew a bill, and the Post Office 
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Department accepted it, did that make Reside a debtor to 
the Government? Certainly not. The acceptor and not 
the drawer is the party ultimately liable for the debt, in 
law and in equity. If the acceptor pays it he has no 
recoarse upon the drawer; but if the drawer pays, he may 
eome back on the acceptor. This is the law of the horn 
books. 

Such were the relations created between the parties by 
the contract as expressed on the face of the paper. hose 
relations might be changed by proof of extrinsic facts. If it 
could be shown that the bill was drawn and accepted for 
the mere accommodation of the drawer; that he passed it 
away and used the proceeds; that he had no funds in the 
hands of the acceptor to meet it at maturity, and that the 
acceptor nevertheless paid it, then the drawer might be 
liable, not on the bill to be sure, but for money paid te his 
use. Of all this, however, there is no evidence in the 
present case. On the contrary, it was shown on the trial, 
in 1841, that Reside did, in 1835, draw a-very great num- 
ber of bills exactly like these for the accommodation of 
the Department, and that after he endorsed them they 
were put into the market by the Department and sold for 
its use. Presumptions of fact arise out of the habits of the 
parties, and the usual course of business which they are 
known to have adopted. What is true in most cases we 
presume to be true in all similar cases unless we know 
something to the contrary, This mode of reasoning from 
generals to particulars was adopted by the circuit court in 
the trial referred to. Reside was credited and the Gov- 
ernment was charged with bills similar to these, dated 
about the same time, in the same form, accepted and en- 
dorsed in the same way, merely upon proof which showed 
what the habit of the parties was. There was no direct 
evidence with regard to any particular bill. The evidence 
which the court and jury pronounced sufficient, applies 
to the bills now under consideration just as forcibly 
as it did to those which Reside recoveredupon. Though 
it might be presumed from Reside’s endorsement that he 
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passed the bills for a consideration paid to himself, we 
have the authority of the court and jury for saying that 
such presumption in this case is fully repelled. 

It has been suggested that this claim against Reside’s 
representative is good on another ground. After Mr. 
Kendall became Postmaster General he repudiated all the 
bills which had been accepted by his predecessor, and 
made out an account against Reside in which they were en- 
tirely ignored. In this account Reside was credited with 
the mail pay to which these acceptances had extinguished 
his right. It is now said the account was wrong—that 
Reside being allowed his pay for carrying the mail once, 
the payment of these drafts will be a double satisfaction 
of one debt. Before the Government can avail itself of 
- this argument it must assume, without evidence, that the 
bills are genuine, and, against evidence, that Reside got 
the proceeds. But let that be conceded. The account js 
conclusive upon the United States, This is the well-set. 
tled and universally acknowledged rule of law, repeatedly 
declared by the Supreme Court, and never denied. A 
credit, allowed by the proper accounting officers, cannot 
now be withdrawn, nor can any charge which was admitted 
then be afterwards made. The Government is estopped 
from denying that its own officers have done their duty. 
This point, instead of making in favor of the claim whi 
the Government sets up, is absolutely decisive the other 
way. Why was Reside allowed his mail pay? Why was 
he not charged with the accepted drafts? Because the 
then Postmaster General, the Auditor, and Comptroller, 
knew that the drafts had not been accepted and nego- 
tiated for Reside’s benefit. This answer the law puts into 
the mouths of all men and will have no contradiction of it. 
If anything could add to the conclusiveness of the account 
in the present case, it would be the fact that the Govern- 
ment has persisted in asserting its correctness down to the 
present time. The propriety of allowing to Reside all the 
mail pay he got, and of not charging these acceptances 
against him, has never been denied until very lately. On 
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the contrary, the justice of the account in these respects 
was affirmed by three other solemn adjudications in the 
circuit court, in the Court of a and in Congress. 
(19. Peters, 759-60.) 

If all these considerations could be set aside, the lapse 
of time alone would determine the case in favor of Reside’s 
estate. It is a decisive answer to say that the claim is 
based on transactions which are twenty-three years old. 
It isa rule of common sense and reason, as well as law, 
that when a party has lain by with a claim until the evi- 
dence concerning it has ceased to exist, and then produces 
it, the other party is not bound to soln it. It is pre- 
sumed that he could explain it if his witnesses were alive 
and his papers preserved, and that presumption shall 
stand in place of all the proof which might have been 
demanded when the matter was fresh. I admit that the 
statute of limitations cannot be pleaded against the Gov- 
ernment as a technical bar. I do not speak of that con- 
clusive legal presumption which would be created in six 
years against an individual. But the Government is 
bound, like anybody else, by the rules of evidence and by 
the natural presumptions arising from the facts of the case. 
In some countries there are no statutes of limitation; in 
all countries there are large classes of cases to which such 
statutes do not apply. But it is one of the rules of every 
civilized code that a certain length of time, generally 
about twenty years, shall be regarded as evidence that a 
claim is either unjust or satisfied, and such lapse of time 
proves that fact as fully as if it had been attested by cred- 
ible witnesses. The experience of all mankind has shown 
that the evidence thus furnished by time is true and relia- 
ble. The judge who disregards it would decide against 
the original honesty of the case ninety-nine times in a 
hundred. 

There is no such impeccability ascribed to a government 
as will give it a right to deny the evidence. When time 
testifies against the sovereign it is heard with as much 
‘respect as any other witness would be. 
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This is the rule which must be applied to every stale 
claim, even when it seems to have been clear and free from 
dispute at first. But where it was originally doubtful and 
obscure the presumption which time raises against it is a 
thousand-fold stronger, and stronger still where the 
obscurity was produced by the fault of the party setting up 
the claim. This rule comes down upon the present claim 
with a crushing momentum. The mismanagement of the 

‘Post Office Department involved all its dealings with 
Reside, as well as other contractors, in utter confusion. 
Nobody in or out of office was able to explain them. The 
Postmaster General, the Auditor, and the Comptroller 
were energetically engaged for more than two years in try- 
ing to adjust the accounts of Reside, and then did not: 
come within two hundred and twenty thousand dollars of 
a correct result. The circuit court, with a judge at its head 
whose remarkable power of analyzing facts has never been 
excelled, aided by the foremost counsel in the country, and 
by a most intelligent jury, was six weeks in the investiga- 
tion, and confessed its embarrassment at every step in the 
trial. One of the counsel afterwards swore that he had 
never seen or heard of a case so difficult and complicated. 
After these elaborate investigations made while the evidence 
was fresh by officers of the Government, after the adjudi- 
cations that Reside was not responsible for these drafts, or 
others like them, have been four times solemnly repeated, 
and after the whole subject is covered by the thick dark- 
ness which has been gathering around it for more than a 
quarter of a century, is it not an intolerable hardship to 
call upon his family for a new explanation and further 
evidence at this time of day? The hardship of it cannot 
be understood indeed without reflecting upon the universal 
havoc which time has made upon their means of defense. 
Reside himself has been in his grave for fifteen years. The 
Postmaster General with whom he had thesetransactions, 
his assistants, the treasurer, and every clerk that had charge 
of the business, are also dead. Of Reside’s numerous 
partners and associates in carrying the mails I recall only 
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one who is living, and he isin prison charged with forg- 
ing one of these very drafte. The two judges who sat in 
the circuit court upon the trial, and all the officers of the 
court, have gone to their accounts. I do not find on the 
jury list the name of one man that I know to be living. 
The mouth of every single witness who could be expected 
to know anything of the subject has long since been closed 
in death. That is not all; the general post office has been 
destroyed by fire. All the papers relating to this business, 
and made at the time, were consumed, except one small 
book of meagre memoranda, and its cover, scorched by 
the fire, shows how narrowly it escaped the same fate. 

These are reasons why the lapse of time should be 
regarded as convincing evidence against the claim. But 
I go further. Time is, under the circumstances of this 
case, a legal discharge. Three of these drafts have never 
been paid, but are now held by private persons. The 
two others were held by Howland and Aspinwall, and by 
John Peters. One of them was paid under a special act 
of Congress, and the other set off in a suit against Peters. 
But before either of them was satisfied the statute of limi- 
tations had run over it three times. At the date of the 
payments Reside was no more liable for the drafts than if 
his name had never been on them. The hand of time had 
written satisfaction on their face so legibly that no man 
could misread it. Can the United States revive the liability 
of Reside by volunteering to pay a debt from which he 
had been previously discharged? Itrow not. It was no 
debt of his. He owed nothing. They did not pay it 
for his use, or at his request, express or implied. It was 
nothing to him whether they paid it or not. The payment, 
therefore, of the two bills already satisfied to the holders 
did not give the United States a recourse upon Reside, nor 
will the payment hereafter of the others, even if we assume 
what I deny, tha‘ he was liable on them originally. 

Very recently the Post Office Department made known 
at the Treasury another claim against Reside’s estate. It 
consists in this: Fuller and Saltmarsh had a mail contract 
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which had been transferred to them by Reside. The De. 
partment refused to give them credit for the service, but 
credited it on Reside’s account. Many years after the settle- 
ment of both these accounts, and long after Reside was 
dead, Fuller and: Saltmarsh complained to Congress that 
injustice had been done them by the Department, and 
Congress ordered them to be paid the sum of three thousand 
and eleven dollars and eighty-six cents, which they alleged 
to have been wrongfully withheld. To this law was 
appended the extraordinary provision that Reside’s account, 
settled and closed though it was, should be charged with 
the amount paid to Fuller and Saltmarsh. Can Congress 
take up an account conclusively settled by the proper 
authorities, and, after the party is dead, without notice to 
his representatives, arbitrarily add a charge or withdraw a 
credit? If it can, no man is safe, whether he be dead or 
alive. Really such an act would seem to have been passed 
in sport, if had not gone through all the grave forms of 
legislation. Ofcourse no human mind can be perverse 
enough to believe that it has any validity whatever. 

To make myself more clearly understood I will recapit- 
ulate and. define the points with more precision and 
brevity. 

1. The title of Mary Reside to the sum she demands is 
conclusively established and not contested. 

2. It is refused to her only on the ground that the United . 
States have a counter claim against her testator, which 
counter claim -has never been adjudicated, but rests on 
parol evidence denied and contradicted. 

3. The Treasury Department has-no judicial or quasi 
judicial power to decide a contested claim in favor of the 
United States, except on the regular settlement of the 
party’s accounts through the proper bureaus, in the forms 
prescribed by law, and leaving to the party his right of 
having the decision reviewed in court. 

4. If the head of that Department withholds the money 
of Mary Reside and applies it to the satisfaction of a claim 
which he alone has adjudicated against her, he deprives 
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_her of her property without a trial of any kind, and with- 
out due process of law, contrary to the Constitution and 
against the common right of every citizen. 

5. A mandamus would be no remedy to the suffering 
party in such a case, for she cannot get a mandamus except, 
perhaps, on the principle that the Secretary was absolutely 
bound by the law to pay her without question, without 
deliberation, and without the exercise of any discretion. 
But if that be conceded, then it is admitted that she ought to 
be paid now. 

6. The defalcation of mutual claims, where one is a judg- 
ment and the other open to contest, is a power which can- 
not be exercised by any court, either at law or in chancery. 

7. The claim of the United States in this case is open to 
dispute, and it is not only unsupported by evidence, but all 
the evidence which time has spared shows that it is now, 
and was from the beginning, wholly unfounded. 

8. Of the five drafts with Reside’s name upon them, three 
are not asserted to be genuine at the post office, and of the 
other two no evidence that could affect Reside has ever 
been given. 

9. They purport to be drawn by Reside and accepted 
by the Postmaster General. This creates a contract that 
the Government, and not Reside, should ultimately be 
liable for them, no matter by which party une might be 
paid to the holder. 

10. If it could be shown that they were accepted for 
Reside’s accommodation, and paid out of funds to which 
he had no claim, the relations of the parties would have 
been altered. But it was proved on the trial that the 
several sets of bills, of which these purport to be a part, 
were drawn for the accommodation of the Department, 
and were negotiated for its benefit. On this evidence 
Reside was allowed to recover for the portion of them 
which he had paid, and on the same principle, if he had 
paid these, he would have recovered on them also. 

11. When Reside’s account was made up it was the duty 
of the accounting officers to charge him with these out- 
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standing acceptances, unless they knew them to have been 
negotiated for the use of the Department. 

12. No.such charge having been made, the account is 
conclusive and irresistible evidence that Reside was not 
liable in the manner now asserted. 

13. The account cannot now be disturbed, or changed, 
nor can any fact be denied which might then have been 
determined. 

_ 14, The subsequent. adjudications by the Circuit Court, 

by. the Court.of Claims, and by Congress, are all in the same 
. way. All the Departments of the Government—executive, 
judicial, legislative—have gone over the subject, and before 
all of them this claim was either not insisted upon. or else 
ruled out. 

15. Though the statute of limitations is not a technical 
bar against the Government, yet time may be used as 
evidence in cases to which the statute does not apply, and 
the natural presumption arising therefrom is as strong 
against the Government as an individual. 

16. The common sense of the whole world concurs in 
saying that the lapse of twenty years is proof against any 
claim for money, as convincing as the attestation of credible 
witnesses. 

17. Especially ought that just and necessary rule be 
allowed to have its due weight in a case like this, where a 
quarter of a century has gathered its gloom around the 
transaction, after the whole business of the country has 
passed into the hands of a new generation, when dcath 
has disarmed the party of all power to defend himeelf, his 
witnesses in the grave, and papers burnt. Under these 
circumstances it would be a grievous wrong to call on his 
family for farther evidence or to inflict upon them a penalty 
of twenty-four thousand dollars for not being able to pro- 
duce it. 

18. Three of these drafts have not yet been paid, and 
the other two were paid after the holders of them were 
barred by the statute, and long after Reside was dead. I 
maintain that the United States could not volunteer to pay 

14 
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a debt which Reside did not owe, and thus, without his 
consent, revive his extinguished liability. 

19. Congress had a right to pay Fuller and Saltmarsh 
whatever they pleased out of the Treasury, but had no 
power to charge their donation upon an account of Reside’s 
after it was settled. If Congress can do this, they can 
legislate money out of one man’s pocket into that of 
another. 





I am, very respectfully, 
J. 8. BLACK. 
The PRESIDENT. 





STARR'S CASE. 


Where, by a contract to deliver iron pipes to the Government, it was stipu- 
lated that the delivery should be completed on March 1, 1858; that ten 
per cent. of the price should bo retained until the completion of the con- 
tract, and that the Government might, at any time, for delay or non- 
compliance with the agreement, declare it forfeited, it was held that the 
failure of the contractors to deliver all the pipes by the time indicated 
did not work a forfeiture of the money reserved, when the Government 
continued to receive the pipes after the time limited for the completion 
of the delivery. 


ATTORNEY GENERAL’S OFFICE, 
October 25, 1858. 

Srr: It appears from yours of the 24th ultimo, and its 
enclosures, that J. W. and J. F. Starr entered into a written 
contract to furnish a certain quantity of cast-iron pipes 
for the Washington aqueduct, to be delivered at such 
times and in such quantities as should be required. By a 
specification attached to the contract, and made part of it, 
the delivery was required to be completed on the first day 
of March, 1858. Ten per cent. of the stipulated price was 
to be retained until the completion of the contract, and the 
engineer was empowered at any time, for delay, negligence, 
or non-compliance by the parties with their agreement, to 
declare it forfeited. The contractors did not deliver all of 
the pipes before the first day of March, 1858, but they con- 
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tinued to supply them, and the Government continued to 
receive them, until all, or very nearly all, have been delivered 
and accepted. Upon this state of facts I am asked whether 
the parties, by their failure to complete the delivery of the 
pipes by the time required in the contract, forfeit the whole 
of the reserved ten per cent.? I think it is clear that they 
neither forfeit the whole nor any part of it. 

This contract does not authorize the final retention of the 
percentage, unless the engineer shall declare a forfeiture. 
He had a right to do this after the failure of the parties to 
complete the delivery at the time prescribed, and had he 
done so, the contractors would have, undoubtedly, lost the 
_ whole of the ten per cent. then reserved. But instead of 
exercising the right of forfeiture and rescinding the con- 
tract, the Government continued to treat it as being still 
in force. The pipes were accepted, and the right to annul 
the agreement was thereby waived. 

This view will apply to all cases where the forfeiture 
depends, as in the present instance, upon a total rescission 
of the contract. It does not extend to agreements in which 
a certain sum is designated as the measure of damages for 
any delay beyond the specified time for delivery or per- 
formance. 

It is perhaps also advisable to add, that the present case 
differs materially from that of Grice, (2 Opin., 480,) to 
which I have been referred. There it was agreed, that “if 
the contract shall not be fully completed to the entire satis- 
faction of the said navy commissioners within the time stipu- 
lated, then the whole amount so reserved and deducted 
shall be forfeited by the said Samuel Grice to the use and 
benefit of the United States.” 

‘Yours, very respectfully, 
J. S. BLACK. 

Hon. Joun B. Froyvp, 

Secretary of War. 
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GENERAL REPORT OF THE ATTORNEY GENERAL ON NAVY 
CASES. . . 


ATTORNEY GENERAL’sS OFFICE, 
October, 1858. 

Str: It is my duty to lay before you, in a form as dis- 
tinct as may be, certain views, which seem to me important, 
on the law of 1855 to promote the efficiency of the navy, 
‘and its several supplements. (10 Stat. at Large, 616.) It 
is very probable that my examination of these questions has 
caused me an expenditure of time, as well as a wear and 
tear of feeling, which will not be compensated by any good 
that I can possibly do; but that cannot be helped. 

The act was intended “ to promote the efficiency of the 
navy;” a most laudable purpose, certainly. But it must 
not be inferred that Congress thought our navy inefficient. 
Its whole history contradicts this, and proves conclusively 
thut, in proportion to its number of men and ships, it is 
the most powerful navy that ever floated. The gallantry 
and enterprise of its officers in war, their gentleman-like 
deportment in peace, their geographical discoveries, and 
their contributions to science, have made them the pride of 
their own country and the admiration of others. Since 
the beginning of the world no flag has ever been defended 
on the ocean as ours has been against enemies so over- 
whelmingly superior in mere material force. There is not 
the shade of a reason to doubt that the navy was in as 
good condition at the date of the efficiency bill as it was 
when it was winning its highest renown in the blood and 
fire of the war with England. But Congress decided upon 
making an effort to increase still further its efficiency. 
Half a dozen, or half a score, of cases there were of gross 
incompetency, which a board of fifteen might have been 
useful in pointing out. If the law had not been ez post facto, 
and had been executed according to its true intent, it would 
have been harmless, perhaps useful. But it was wholly 
misunderstood, disregarded, and perverted. 
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'1. The board was required to pronounce upon the 
capacity of the officers after an investigation, An investiga- 
tion means an open and fair trial, where the accused is 
heard and the witnesses confronted; not a secret condem- 
nation behind the back of the party, without evidence and 
' without opportunity of defense. The Navy Department, 
as well as the board, seems to have taken for granted that 
the fundamental principles of the Constitution and the 
natural rights of freemen might be trampled down, because 
the statute did not expressly declare that the investigation 
should be conducted with a due regard for common fair- 
ness. But I maintain that the word investigation implies 
everything. When an act of the legislature is silent about 
the mode in which the materials for a judgment against 
any citizen shall be collected, no man has a right to infer 
that it was intended to institute a tribunal like the Star 
Chamber. Whether Congress could do so if it would, is 
not a question of any practical importance; for, manifestly, 
such an idea is nowhere expressed. 

2. The law orders a careful investigation. It cannot be 
careful without examining witnesses and hearing what is 
said on both sides. This investigation was not only secret, 
but it was hurried over with such rapidity, as to show that 
there could have been no deliberate interchange of opinion 
between the different members. Thirty days, five hours 
each day, would make nine thousand minutes—something 
less than ten minutes to each case! And this for fifteen 
men to think and speak and agree upon the facts comprised 
Within the separate lives of nine hundred men, and settle | 

upon a doom which drives out two hundred and one of 
them into poverty and shame! 

3. The law requires the President to approve the finding 
of the board. This implies that they shall report to him 
not only their decision, but the facts on which it is 
grounded. It may be stated as an inflexible rule, to which 
there is no exception, that every tribunal which is review- 
able by another must keep such a recard of its proceedings 
that the revising power can decide as the tribunal below 
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ought to have decided, and upon the same knowledge of 
the facts. But this board concealed the nature of each 
case even from the President, and sent him nothing but a 
naked list of the men whom they had condemned. In 
effect, they deprived him of the right which the law and 
the Constitution gave him to approve or disapprove of their 
judgment. Mr. Pierce signed a wholesale approval in the 
dark. 

4, Ineed not say to you (for you know it) that the act 
of 1855 commands the retiring board to determine on the 
capacity of the officers. It was their main, principal, 
essential duty to divide carefully the capable from the in- 
capable. After getting the two classes distinctly separated, 
then they might proceed to assign the incapables to such 
place on the reserved list as they thought proper, or drop 
them altogether. They did not understand this atall. The 
first thing they did shows a total oblivion of the task 
imposed upon them. Immediately after organizing they 
addressed a letter to the Secretary of the Navy, asking him 
to send them the names of those who were incapable and 
to give the reasons. 

§. The instructions given by the Secretary were calcu- 
lated to lead the board away from the true point of inquiry. 
He tells them that they are to inquire into “the comparative 
merits and inefficiency”’ of the officers. Now, nothing can be 
clearer than this, that the law looks to absolute capacity or 
incapacity, and each man is to be judged according to his 
own several capacity, without reference to that of others. 
But this was a direction which warranted the board not 
only in departing from the question of capacity altogether, 
but also in making the general merits of one officer a 
standard for another. On that principle, if the board found 
two men both good, but not equally so, one must go over- 
board and the other must follow as soon asa third could 
be found who was better than either. No doubt the board . 
took the law from the Secretary. It was the charge under 
which they acted. But if any nisi prius judge in the coun- 
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try would commit such a blunder, it is easy enough to tell 
what would become of the verdict in a court of error. 

6. That incapacity was not the point they aimed at, is 
also apparent from the fact that a large number of their 
victims was composed of the ablest and most heroic men 
in the service. Their decisions struck down many who 
were in distant seas, demonstrating their capacity in the 
‘most conclusive manner at the very moment when this | 
board was passing upon them. 

7. But the astounding fact that in their report they do 
not say one word about the capability of any officer in the 
navy, settles the illegality of their whole proceeding. They 
were not only to investigate, but to find and report upon 
the question of capability. Until they met thisresponsibility 
fairly, they had no more right than any other fifteen men 
assembled in any other room to say who should be dropped 
and retired. Their report as it stands is a judgment 
against others as much as it is against the persons they 
name. | 

They were not organized merely to make out a black 
list, but to ascertain an important fact on which all subse- 
quent proceedings were to be based. I maintain that the 
law being violated in its fundamental command, everything 
done against those men is unauthorized and void from the 
beginning. This proposition is perfectly plain, and must 
be upheld by the common sense as well as the judicial 
mind of the nation. It is all in vain to think that this can 
be evaded by the technical plea that the President had the 
power to strike an officer from the rolls; fur we know that 
he did not so strike any of these officers, and the Secre- 
tary did not pretend to be executing the constitutional 
power of the President, but, on the contrary, expressly re- 
ferred his acts to the decision of the Retiring Board. 

These proceedings are not only saturated with error, but 
they are ‘‘top-full of direst cruelty.” The men who fell 
under them are so educated as to make them extremely 
sensitive to everything which impugns their characters. 
Up to this time most of them have received nothing from 
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the Government except the barest living. They have spent 
many years of toil, privation, self-denial and danger, for 
the rank, honor and emolument promised to their old age. 
But their hopes of promotion are crushed, their only occu- 
pation is taken away when it is too late to learn any other, 
and poverty and shame stare them in the face. To strike 
a lawyer or a seaman in the middle or in the decline of 
life ignominiously from the rolls of his profession, is an in- 
jury far more severe than to confiscate the lands of the 
farmer or the goods of amerchant. It may be that some 
of our naval officers have committed crimes atrocious 
enough to deserve this extreme and frightful penalty, but 
God in his mercy forbid that the people of this nation shall 
ever become tame enough patiently to see it inflicted even 
on the guilty, without the full sanction of their ordained 
and established law. 

But what, I may be asked, has all this to do with the 
review of the courts of inquiry? I answer, much, every 
way. It is the wrongs committed by the Retiring Board, 
and not those of the courts, that you are asked to redress. 
The act of 1857 was the first remedy tried by Congress for 
the injustice done under that of 1855. It failed signally, 
und then the act of 1858 was passed, which is a new and 
independent remedy for the very same evil. You see be- 
fore you a large number of men who are groaning under 
an infliction grossly illegal, and you have the undoubted 
power to relieve them: will you refuse to do so merely 
because somebody else refused to do so before you? I 
trow not. 

But would I advise the restoration of the whole set on 
the mere ground of illegality? Most assuredly I would, 
without the pause of an instant. When it is shown that a 
citizen is punished contrary to law, the crime against good 
government is repeated every day that his punishment is 
prolonged. The law and the Constitution of this country 
are surely of too much value to be disregarded. When I 
show that a sentence of expulsion from the navy is unlaw- 
ful, it is most effectually condemned, and I certainly need 
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not go any further to insure its reversal, Our ancestors 
have more than once poured out their blood like water for 
the naked principle of legal justice, and we their children have 
sadly degenerated if we would not arm again in the same 
eause, It is not the merits of the victims, but the outrage 
upon a sacred right, which makes an illegal sentence so 
utterly unendurable to a people like ours. The Parliament 
of England did not repeal its action in the Middlesex elec- 
tion case for the reason that John Wilkes was a better man 
than Col. Luttrel; the attainder of Algeron Sidney was 
not reversed on the ground that he had not written the 
paper for which he suffered, (for it was known that he had,) 
but because the fact had been proved by incompetent 
evidence. Why were the judgments of theStar Chamber 
and Courtof High Commission all set aside? Because they 
were secret and illegal bodies whose very justice was an 
offence against law. In our country, we have seen a fine 
refunded to the heirs of a man who had paid it thirty 
years before, under a void act of Congress, and a famous 
resolution of the Senate was expunged from its record, 
merely to vindicate the law and the Constitution. This 
was, at once, the motive, the justification, and the reward. 

All these men ought to be restored ; this much is due to 
the law and the Constitution which were violated in their 
persons. If any of them have committed offences deserv- 
ing of punishment, let them be handed over to a court- 
martial, and proceeded against regularly by charge and 
specification; or, if that practice be not sharp enough, 
exercise the presidential power of striking them from the 
rolls. Then, whatever they may think of it, the rest of us 
can feel secure under the protection of the laws. But let 
this stand as it is, and what safety is there for any citizen? 

Such a course will also have the effect of composing this 
strife which otherwise is not likely to come to an end for 
many a day. Secretary Dobbin, in the report of 1855, 
declares that the action of the board had produced a pro- 
found sensation in the country. Heis right. The public 
mind was struck with astonishment, grief, and indignation, 
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when it learned that in this free country two hundred of 
its best and bravest men had suffered under a proceeding 
so grossly illegal that the rottenest monarchy in Europe 
has not seen the like of it for more than a century. This 
feeling has grown since, and is growing yet. The pressure 
of it on Congress produced the act of 1857, and when that 
failed of its object, the act of 1858. It is useless to expect 
that the contest will ever cease until the law and Constitu- 
tion have achieved a perfect triumph. The people will not 
gee any man punished with a penalty worse than death for 
getting drunk, or for inability to pay his debts, or fora 
misunderstanding between him and his‘wife. Their hearts 
revolt from these scandalous inquisitions, for every one 
knows that his own life would not bear them. Especially 
. do they object to this being done under an ez post facto 
law, whose operation stretches back over the peccadillos of 
a lifetime, and still more when that law inflicts a punish- 
ment for past offences which no legislature in a civilized 
country would prescribe even for future offences of the 
same kind. They look to you with hope and confidence 
that you will at once wipe this shame away. 

The officers who composed the Retiring Board and the 
courts of inquiry undoubtedly deserve the high reputation 
they have in their own profession; their honor and integrity 
are not to be questioned. In all I have said I mean nothing 
but respect for them. But a secret tribunal never did nor 
never will do justice. It was not their fault that they pro- 
ceeded without evidence. The members of the courts 
were men who knew nothing of those rules and principles 
which the experience of all mankind has shown to be abso- 
lutely necessary in the investigation of truth. Without 
those lights it was to be expected that they would stumble 
as they did atevery step. This accounts, without discredit 
to them, for the fact that their decisions, when compared 
with the evidence, are the most extraordinary and incom- 
prehensible things on record. 

I have not examined one-third of the enseal ; but fhe 
records which have come under my observation show that 
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the courts of inquiry, with all their good intentions, have 
made a sad piece of work. 

It is very apparent that they commenced every investiga- 
tion with the assumption that the accused party was guilty 
of something for which it was right and proper to condemn 
him. He was uniformly expected to establish his innocence. 
This he could do only by calling the persons who knew him 
and who could testify to his fitness morally, professionally, 
physically, and mentally. An officer would come in with 
a host of the most respectable witnesses, in and out of the 
navy, who would testify in the strongest and clearest 
manner of his high character for every quality which 
could make him efficient and worthy of confidence. All 
this was in vain, if his enemies would get up some stale 
accusation against him, showing that, at a former period 
of his life, no matter how long ago, he committed a breach 
of discipline or of morals. I do not think the members 
of those courts knew or even suspected that they were 
weighing evidence in a scale which had a longer beam on 
one side than on the other. But for us who stand off and 
look at results, it is impossible not to see that their balances 
were very badly adjusted. 

In very many cases, officers who had performed all their 
duties in the most perfect manner to the admiration of their 
associates during their whole professional lives, were pro- 
nounced incapable of performing those same duties; and 
the only pretence of a reason for this was, that, at some 
time or times in their previous history, they had been 
intoxicated. The courts have gone back as far as thirty 
years to find a solitary instance of insobriety. 

They have suffered the private pecuniary transactions of 
officers to be dragged before them, investigated their 
boarding bills, their horse trades, their loans of money, 
and the accounts of. their shop-keepersa, If these latter 
were not paid promptly, or an explanation of their non- 
payment furnished, the party accused had no chance of 
restoration. Imprisonment for debt is abolished by nearly 
the whole civilized world. Debt is not now considered a 
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crime anywhere in Christendom. These courts not only 
punished present indebtedness with extreme severity, but 
they went back to old obligations long since paid, settled, 
and satisfied; and what is worse, they allowed them to be 
established by evidence which no justice of the peace in all 
this country would have received. 

The constitutional provision which forbids that any citi- 
zen shall be harassed or vexed more than once for the 
same offence was totally disregarded. The record of a 
former sentence, so far from being a protection to the party, 
was received as conclusive evidence that he ought to be 
punished over again. . For that purpose, no proceeding of 
@ court-martial was too old, too unjust, or too absurd. 

One of the bravest, most honorable, efficient and upright 
men in the navy, had the record of a court-martial read 
against him by which it appeared that, when a mere boy, 
he had been convicted of an offence the gravamen of which 
consisted in shutting a door behind him “ with considerable 
violence.’’ 

Another, an old commodore, whose gallant services in 
the war of 1812 are admitted, and whose uniform character 
for integrity is not denied, has been branded with willful 
falsehood, and furloughed, because twelve years before he 
was found guilty by a court-martial of making a statement 
which that same court-martial on the same trial solemnly 
pronounced to be true. 

A lieutenant who had endured the most appalling hard- 
ship in the service of his country, and who produced the 
most indubitable evidence of his high capacity, was sub- 
jected to an inquisition into the private affairs of his family.. 
The result was, that the court declared, and put it on record 
as an established fact, that he had committed violence on 
his wife when she was sick in bed from recent confinement; 
and this they did without having one scintilla of legal 
evidence to base their finding upon. 

An officer of remarkable ability and great attainments, 
with a perfectly pure moral character and sound bodily 
constitution, was retired by the board. When the court of 
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‘inquiry came to sit upon him, they found that he had 
learned in early youth all that could be learned by sea ser- 
vice. Having accomplished that, he aspired to the higher 
walks of his profession, and became a proficient in the 
sciences conneeted with it. He was employed by the 
Government in duties which the mass of naval officers are 
nowiee fit for. His astronomical observations and discove- 
ries. gave him a world-wide fame, and won the highest 
honor for the American navy. Even after he was retired, 
the department employed him, and is using his services at 
this moment, for the good reason that no unretired man 
eould fill his place. The court of inquiry would not restore 
him, because he had not been to sea for twenty years, 
though his services on shore were performed under orders 
which he dared not disobey, and though he had notified 
the department at the beginning of the Mexican war that 
he was ready for any service. The court thought that he 
had, perhaps, forgotten how to perform some of those 
mechanical arts which are required in practical navigation. 
This man is turned down and kept down, and denied all 
chance of future promotion, solely because he could not be 
spared from the highest duties of his profession, and because. 
the Government knew that such an intellect would be 
wasted in common sea-service, when the country was at 
peace. Suppose the parallel case of a lawyer who has 
quit practising in the police courts for twenty years, because 
the public has demanded his services'in the Supreme Court 
of the United States, what would be thought of an order 
to strike him from the rolls for that reason? 

Some of these unfortunate officers have been cashiered 
for ill-health. If the law itself were not an outrage on the 
Constitution, this (when it is true) would be a better reason 
than is usually given for the decision of the courts. The 
truth, too, is easily ascertained. The question whether a 
man is sick or well is so plain and simple, that one would 
think it impossible for any amount of human perversity to 
make a mistake about it. There is the body of the party 
subject to examination, and the surgeons of the navy ready 
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to inspect it. Yet in many (I should think a majority) of 
the cases which turned upon this fact, the decisions of the 
court were in flat opposition to clear and uncontradicted 
evidence. 

The whole of this business from the beginning down to 
the present time, the law itself, the action of the secret 
board, and the decisions of courts of inquiry, are all opposed 
to the principles of the Constitution, and most of them are 
shocking violations of that common justice which the Gov- 
ernment owes to every citizen. I have heard no defence 
of them except that an officer has no estate in his commis- 
sion which may not be defeated at the will of the President. 
Tadmit the technical power of the Chief Executive to strike 
an officer from the rolls, but it does not follow that the 
same power can therefore be exercised by a secret board, 
even with the President’s consent. Besides, if the Presi- 
dent has done this thing himself, it would have been such 
an abuse of his power that it ought not to be tolerated. A 
court may strike a counsellor from the rolls, but the judge 
cannot put him at the mercy of a cabal. He must perform 
the duty, when it is a duty, in his own person, and he must 
perform it justly and properly, at the peril of impeach- 
ment. | 

By restoring these retired and dropped officers at on ce 
and all together, you will do an act of compendious justice, 
and at the same time make every sound heart in the nation 
glad and grateful. 

Very respectfully, yours, &c., 


J. 8S. BLACK. 
The PRESIDENT. 
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REPORT OF THE ATTORNEY GENERAL ON THE CASE OF CAP- 
TAIN VOORHEES—DROPPED. 


ATTORNEY GENERAL’S OFFICE, 
October 15, 1858. 

Sir: Captain Voomess has been in the service for nearly 
halfa century. His ability to perform his duties is proved 
by incontestible and uncontradicted evidence; not a doubt 
of it can be rationally entertained. His restoration was 
refused on the ground that he was once found guilty by a 
court martial of certain offences, and once his conduct 
was disapproved by the Navy Department. This case, 
therefore, fairly raises the question whether an officer who 
is, beyond all doubt, thoroughly able to perform all his 
duties ashore and afloat, and who has generally performed 
them to the entire satisfaction of his country during a 
period of fifty years, can, under the retiring law, be pun- 
ished and disgraced permanently for the whole remainder 
of his life, because of some delinquency which may have 
occurred in the course of a long service, and for which he 
has already been punished. If you think, as I do not 
think, that this is just and proper, it will be necessary to 
re-examine the records of the old courts martial by which 
he was tried thirteen years ago. 

By the first (June 2, 1845,) he was charged with an im- 
proper interference at Buenos Ayres between the Monte- 
videan and Buenos Ayrean governments, which were then 
at war. I presume that this was regarded at the time, and 
justly regarded, as a mere error of judgment; he thought 
he was performing his duty. The punishment to which 
he was sentenced was a reprimand and suspension for 
three years. 

Another charge on which he was tried at or about the 
same time was the infliction of illegal punishment on his 
crew. The specification under this charge was, not that 
he had ever inflicted such punishment or caused it to be 
done, but that he had entered upon the log-book of the 
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ship an order cationeine corporal punishment by the 


lieutenants to a certain extent, and with certain limita- 
tions. His defense was, that he had the sanction of the 
Navy Department for the order. It was overruled, appar- 
ently because.it-was thought that the Secretary of the Navy 
could not justify an act which the court believed to be 
contrary tolaw. It is not. worth while to inquire who had 
the right side on this sharp point, since the proceeding was 
flatly illegal at any rate. The specification does not sup- 
port the charge. Inflicting iUlegal punishment is one 
thing, and declaring his inténtion to permit it is quite 
another. The charge was not proved, and the accused 
party ought to have been acquitted. 

It is proper to add ujon this point that the court-martial 
placed on the record its conviction that Captain Voorhees, 
in making the order, did act under the supposed authority 
of Mr. Secretary Upshur. The case, then, stands thus: 
The law did not authorize any seaman to be flogged at 
all; but the Secretary of the Navy, misapprehending the 
law, instructs a captain that, for certain offences, he may 
give a seaman six lashes. The captain, by way of showing 
his intention to conform his conduct to the highest author- 
ity, makes an order limiting that species of punishment 
accordingly. But he never suffers a stripe to be laid on 
the back of any man in the vessel during his whole cruise. 
Upon these facts the captain is afterwards convicted of the 
charge that he did actually inflict illegal punishment. 

The same court tried him on two other charges, which 
ought to be somewhat minutely examined. The whole 
proceedings were curious, and the use made of them by 
the court of inquiry last summer was very extraordinary. 

One of those charges was “disobedience of orders,”’ with 
two specifications—1l, that, on his return from Buenos 
‘Ayres, he took his ship to Annapolis instead of going to 
Norfolk, as he had been ordered by Commodore Turner, 
who commanded the squadron; 2, that, when ordered by 
the Secretary of the Navy to leave Annapolis and repair to 
Nortolk, he delayed obedience longer than was necessary. 
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Fo the second of these specifications he opposed a sim- 
ple denial of the fact, and the court martial found it not 
proved. He obeyed the order from the Department as 
promptly as he eould. His. defence to the other specifica- 
tion was, that the state of. the weather when he entered. 
the Chesapeake bay made it impossible for him to get inte 
Norfolk, and absolutely compelled him to go to Annapolis. 
He proved by one of his lieutenants that he could not go 
to Norfolk, though he was of opinion that the ship might 
have been taken into Hampton Roads. But Hampton 
Roads was not Norfolk any more than Annapolis. The 
pilot’s testimony, which was precise, circumstantial, and 
positive, showed that neither Hampton Roads nor Norfolk 
could have been made, and that Captain Voorhees was 
literally driven to Aunapolis by stress of weather. With 
this evidence before it, the court came to the very just 
conclusion that. Captain Voorhees, though he had not 
complied with the order of Commodore Turner, had not 
wilfully disobeyed it. They acquitted him of that specifi- 
eation also, and found him not guilty of ‘the charge. Ihave 
called your special attention to this acquittal, because it 
has an important bearing on the other charge, of which he 
was convicted. : 

That other charge was “scandalous conduct, tending to 
the subversion of good morals.” The scandalous conduct 
consisted in writing a letter to the Secretary of the Navy, 
immediately after his arrival at Annapolis, explaining his 
reason for not going to Norfolk. He said that it was not 
a willful or intentional violation of his order; that the wind 
and weather Had forced him to it; and if he had offended 
the Department, he was sorry. for it. The Secretary of the 
Navy accused. him of going to Annapolis by design, and 
pronounced his statement to the contrary a willful false-, 
hood. Strange to say, the court martial convicted him of 
this charge; that is, they found him guilty of willful and 
premeditated falsehood in making to the Secretary that 
very statement which they themselves, in their finding 

15 
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upon the other charge, had solemnly pronounced to be 
true. 

They were doubtless led into this absurdity, partly by 
the imposing manner in which it was asserted, and the 
high quarter whence it came, (for the Secretary of the 
Navy was the accuser,) but principally by the testimony 
of a lieutenant of the ship, who declared that, on the voy- 
age home, somewhere about the equator, the captain told 
him he intended to take the Congress to Annapolis, giving 
as a reason that he would show her to the President and 
Secretary of the Navy, for she was in fine order. It is 
useless to discuss the question, whether a mere intention, 
expressed by an officer in conversation, to disobey an 
order, is a punishable offence or not. However that may 
be, Captain Voorhees was not tried for any such crime. 
He was charged with falsehood in stating that the winds 
had driven him to Annapolis against his will. He proved 
that he took a pilot on board, and directed him to steer 
for Norfolk; that a fair and faithful effort was made to do 
so, which was not given up until it became hopeless. The 
court admits all this, and then convicts him of falsehood 
for saying it, because he made some loose expression at 
the equator, from which they infer that he might have 
disobeyed the order, even if the wind had been fair. I 
aver that no human tribunal has a right to couple an act 
and a motive together, unless the two are consistent with 
one another. In other words, every sane man is conclu- 
sively presumed to intend that which he in fact does. 
Here the act was right, and the motive could not be 
wrong, or if it was, the punishment of it must be left to 
Him who searches the heart. Captain Voorhees did not 
disobey his order, therefore no man can presume to say 
that he intended to disobey it. Suppose a person threatens 
to commit murder, and a month afterwards he kills a man 
in clear self-defense, after trying his best to avoid it, cer- 
tainly no court would hang him, much less would a jury 
be expected to pronounce his defense true, and brand it as 
false in the same breath. 
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The record of this court martial was sent to the Navy 
Department with all its imperfections on its head, showing 
simply and plainly that Captain Voorhees was found guilty 
of inflicting illegal punishment, which never was inflicted, 
and of making a false statement, which was manifestly 
true. The head and front of his offense had that extent, 
and nothing more, as every one could see it defined with- 
out the trouble of looking beyond the opinion of the court 
itself. The sentence was, that the accused should be sus- 
pended for eighteen months. | 

When the Secretary of the Navy read this record he 
fired up with indignation, not that an innocent man had 
been convicted, but because he was not found guilty of 
disobedience in the teeth of the evidence, and because, in 
his opinion, the punishment was not nearly severe enough 
for flogging sailors who had not been flogged, or for telling 
falsehoods which were true. He blazed out in a long lec- 
ture to the senior officer upon the misdoings of the court, 
-and closed by an order reconvening the members, and 
requiring them to modify what he terms their “ verdict.”’ 
They had been dissolved by the Secretary’s own order, 
and their authority over the matter was wholly gone; but, 
nevertheless, they did as they were bidden. They met 
again, and with many expressions of dislike for the painful 
duty thus forced upon them—mulia ab imo pectore gemens— _ 
they proceeded tv undo what they had done before. They 
could not change their opinion on the facts, and they had 
already made as much out of the imaginary flogging as 
they could. But, on the charge of falsehood,they apolo- 
gized for the lenity of their sentence, and changed it to an 
ignominous dismissal from the service. Appended to this, 
however, was their unanimous recommendation of the 
accused to the merciful consideration of the confirming 
power, grounded on their knowledge of his uniform char- 
acter for integrity, his gallant services as an officer in the 
last war, and his long continuance in the navy without 
reproach or dereliction of duty. 

The President did not approve the sentence. He 
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reversed it, and substituted suspension for five years. In > 
1847 the President remitted the whole sentence, restored 
Captain Voorhees unconditionally to his full rank in the 
navy, and gave him the command of the Kast India 
squadron. At-a still later period he demanded the pay 
which had been withheld from him during the period of 
his nominal suspension, on the ground that he had never 
been legally suspended. The question was referred to the 
Attorney General, who decided that the whole proceeding 
of the court martial was utterly null and void. The first 
sentence, he said, had never been approved, and the second 
had been pronounced by men whose authority as a court 
had previously become functus officio, His back pay was 
given to him, and justice, after a long struggle, seemed to 
be satisfied at last. 

This preposterous judgment, hideously unjust, self-con- 
tradictory on its own face, pronounced under the unlawful 
constraint of superior power, by a@ court which had been 
previously stripped of all jurisdiction, reversed by the 
President in the proper exercise of his constitutional 
authority, declared by the highest legal functionary of the 
Government to be a mere nullity—this judgment, after 
being sunk fathom deep for a dozen years, with all these 
weights tied to its neck,.is fished up again by some expert 
diver, and offered as the groundwork for a new punish- 
ment as frightful as that from which the accused was 
formerly rescued by the justice of his country. 

The court of inquiry received it with all the honors. 
They declared it to be not only proper and good evidence, 
but the best and most proper that could be produced. 
They expressly make it the basis of their decision that he 
is mentally and morally unfit. With this two-fold blister 
on his reputation they drive him forth out of the service. 
They allow him furlough pay, but remind him that he 
owes even that to their mercy. The judgment is suffered 
to ride down all the evidence, overwhelming as it is, of 
his irreproachable character for good morals, his gallant 
behavior during the war, his long services and his. high 
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qualifications. Its total invalidity makes no difference, 
and they say that the President’s reversal is nothing to 
them in this inquiry. They concede his power to remit 
the sentence; but he could not blot out the offence or 
restore a forfeited reputation. They add that no man is 
fit for the navy who gives. occasion for such acts of Execu- 
tive clemency. On this I have but one word of comment. 
Captain Voorhees gave no occasion for an act of Executive 

clemency ; but the unlawful proceedings of the Secretary, . 
and the grossly erroneous decision of the court martial, 
gave occasion for an act of Executive justice. 

But is it proper, in any such case as this, to let the de- 
cision of a former court martial be read in evidence against 
the accused party? It isnot possible to answer this in the 
affirmative. The court which pronounced the former 
judgment either had or had not jurisdiction. If it had not, 
then the judgment was a mere nullity. If it had, then the 
judgment isa flat bar to any further inquiry on the matter: 
Quacunque via data, it must be ruled out when offered by . 
the Government. The accused may use it properly enough 
as an estopple to prevent the Government from pressing 
the same old charge again. It is a principle of common 
humanity, a universal rule of law, and an express provision 
of the Constitution, that no man shall be twice put in jeop-. 
ardy, or twice called on to answer, for the same offence. 
When accused the second time, his previous conviction or 
acquittal is a full, complete, and all-sufficient defence. It 
often happens that attempts are made to try a man over 
again for a crime of which he has once been acquitted; but 
these courts of inquiry have furnished the first instances, 
within my knowledge, of a second punishment grounded 
upon a former conviction. The very fact which should 
protect the party and give him perfect immunity, is offered 
as a reason for inflicting the injury. That record which 
should be his shield of defence, is used by his adversary as 
a sword for his destruction. Neither the law of 1855, nor 
that of 1857, authorizes this, and there is no power in the 
Government which can make a law that will authorize it.. 
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Such a law would not only violate the constitutional pro- 
vision already referred to, but come in direct conflict with 
another one equally sacred, namely, that by which all ex 
post facto laws are positively forbidden. 

I think no one will allege that this is not a second pun- 
ishment. An officer has been-convicted of an offence 
twenty or thirty years ago, and suffered the penalty which 
the law then annexed to it, or such part of that penalty as 
his legal judges saw fit to inflict. He was not sentenced 
to dismissal or perpetual suspension, either because that 
was then illegal, or else because the offence was not. 
thought great enough to deserve it. Now he is called 
upon by another tribunal, organized under a subsequent 
law, to explain the circumstances of that same offence, and 
if he cannot do it, the consequence must be his profes- 
sional destruction and the ruin of his character; a second 
punishment far more severe than the first one. It will not 
do to meet a plain truth like this with a mere technical 
argument. Every man who has sense enough to know 
his right hand from his left, must see that it is a second 
penalty. This is a practical, serious, and most important 
fact, which no system of artificial reasoning can change 
into a falsehood. The great principles of natural justice, 
and the express provisions of the Constitution, will not 
suffer themselves to be quibbled away. 

The Constitution does apply, and is universally admitted 
to apply, with the same force and effect to military courts 
as to other tribunals. The protection against double pun- 
ishment under one conviction is more important in mili- 
tary courts, because they are much more likely to do injus- 
tice. They are the most fallible tribunals in all this fallible 
world. It is always a measuring cast, whether the first 
punishment was itself right or wrong. Those tribunals are 
generally composed of men who, though they are upright, 
honorable, and distinguished in their own profession, have 
no training, no knowledge, and no manner of fitness for 
weighing evidence or administering legal justice. As long 
as the history of England is read, the hearts of men will 
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continue to shudder at the cruel ignorance which sacrificed 
the life of Admiral Byng. In our own country we have 
often seen such courts acquitting murderers in the face of 
the clearest proof, and then again punishing other persons 
with a penalty worse than death for long forgotten pecca- 
dilloes, which a Puritan congregation would hardly have 
adjudged to be within the blue laws of Connecticut. 

There is another consideration which ought to prevent a 
record like this from being read; and that is the lapse of 
time since it was made up. If you can go back on a man: 
ten or fifteen years, you may go back fifty. In point of 
fact, a record was read against Captain Ramsay of a trial 
to which he was subjected upwards of forty years before, 
when every witness who might have explained the circum- 
stances attending it was probably dead. In this case of 
Captain Voorhees, it happened by mere chance that the 
pilot was still alive, by whose testimony the accused was 
able to prove over again what he had proved twelve years 
previously. The law protects an officer from being tried 
even once for an offence more than two years old. This 
is expedient, wise, and humane. But it is absurd and 
cruel to make him answer to a stale charge on which he 
has already suffered, and it is a terrible aggravation of the 
wrong that the instrument of its perpetration is a secret 
and irresponsible tribunal, convened without his knowl- 
edge, and composed, it may be, of his enemies and rivals. 

The refusal of the court of inquiry to restore Captain 
Voorhees is put also on another ground, though not much 
stress is laid upon it. It appears that after his restoration 
by the President, in 1847, he was ordered to China as com- 
mander of the East India squadron. He proceeded in the 
way and by the route indicated in his orders to the China 
sea, relieved Commodore Geisenger, and hoisted his 
pennant on the Plymouth. 

In March, 1851, he arrived with the Plymouth at Annap- 
olis. The Secretary of the Navy demanded his reasons for 
returning without orders. I will give the principal points 
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of his reply (which is very long) in my ‘own order and in 
as few words as possible. - 

He said that the East Indies was not regarded and never 
had been regarded as a regular relief station. The orders 
addressed to his predecessor, and turned over to him for 
his guidance, expressly required him to act for himself 
when any unforeseen condition of things arose, and, on 
account of the great distance, it was necessary this discretion 
should beallowed. Facts which made his return necessary, . 
and which could not be known at home, had occurred 
during a five months’ cruise in the China sea. The expo- 
sure had been so great, and the effect of the climate so 
severe, that the health of the officers and crew had been pros- 
trated. A case of cholera had occurred on board, and: 
many of the men were attacked with symptomsof it. His 
second in command was unable to do duty, and he himself 
was so enfeebled that he fainted on the deck. He would 
have been compelled, if he had remained there, to go to a 
hospital on shore. All these facts are fully attested by the 
certificates of the fleet surgeon, who expresses his decided 
conviction that Captain Voorhees’ return was entirely jus- 
tifiable, and earnestly recommends the removal of the Ply- 
mouth from that station as the only means of saving the 
lives of many of the crew and the efficiency of the ship as 
man-of-war. In addition to this, he says that the term of 
service of the crew (or most of them) was about to expire, 
and it was necessary that the ship’s movements should be 
so arranged as to discharge them in the United States. 
But his strongest point, as I think, is this: He had Mr. 
Balistier on board, who was charged by the Government 
with certain diplomatic duties in that region, and the cruise 
of the Plymouth had been made for the purpose of carry- 
ing him to those places in the China sea which he had been 
instructed to visit. Mr. Balistier received despatches from 
the State Department, which were also sent to Commodore 
Voorhees for his instruction. By these despatches it ap- 
peared that an application had been made to the Secretary 
of the Navy for an order to prolong the cruise of the Ply- 
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mouth so that Mr. Balistier might complete his mission in 
her. This was refused, and an alternative embraced in the 
same application was conceded. The Jamestown and a 
steamer were ordered out, and Mr. Balistier was informed 
that one or the other of those vessels would be authorized 
to take him on board. From all this Commodore Voor- 
hees inferred that he was expected to come home without 
further orders, and in doing so, he considered himself as 
acting under the implied directions of the Department, or 
at least not transcending the discretionary power with 
which he was clothed. 

This explanation was given on the 7th of February, 1851. 
The Secretary kept it without replying until the 20th of 
Mareh, and then wrote the commodore a brief note, in 
which he said that his reasong were not satisfactory, that 
his return was a clear breach of duty, and that his con- 
duct was decidedly disapproved by the Department. In 
the same note, however, he told him that no further pro- 
ceedings would be instituted. 

The court of inquiry say that he deserted his command, 
and gave occasion for severe censure. This was giving it 
the harshest possible construction. How much weight it 
had in forming their judgment does not appear. But it 
was not entitled to any at all. It is manifest that the Sec- 
retary thought his return perfectly excusable, and yet not 
absolutely justifiable by the strict rules of discipline. He 
was, therefore, bound to withhold his approbation, but he 


conveyed his censure tardily and privately, and coupled it 


with notice that he would not be troubled any further. 
My own theory is, that it was intended to recall him, agree- 
ably to the understanding with the State Department, but 
it was neglected, and the Secretary of the Navy, feeling 
that the blame would light on himself, thought it best to 
make as little stir about it.as possible. 

The court of inquiry does not assert that it is impossible 
for a man to have returned from China under these circum- 
stances, and still be sound in his mind and morals. To 
the conviction for the interference with the belligerents at 
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Buenos Ayres they pay no attention. The judgment of 
mental and moral unfitness is based on the falsehood and 
the flogging. To that they return again and again in 
their elaborate opinion. 

If Captain Voorhees has any of those vices which form 
the staple of the proof in some other cases, they were not 
proved against him. For ought I know, he may have had 
conjugal differences with his wife, if he has a wife; but no 
scandal-monger has furnished the court with the tattle of 
the neighborhood. Perhaps he has not always been square 
with his creditors, or paid every false claim against him 
for money; but his enemies have not cast their drag-net 
over these private transactions. It is very probable that 
he knows what it is to be elevated with drink, for most 
men would rather have their livers heated with wine than 
their hearts cooled with mortifying groans; but no wit- 
ness counted the number of his glasses, or watched the 
unevenness of his gait when he left the table after dinner. 
The offences which show him to be wanting in mental 
ability and moral principle are flogging and falsehood, and 
the record relied on to prove it shows him ‘to be guiltless 
of both. The history even of the American navy hardly 
contains another instance where one man has been the 
victim of so many blunders. 

Most respectfully, yours, &c., 


J. S. BLACK. 
The PRESIDENT. 


# 


REPORT OF THE ATTORNEY GENERAL ON THE CASE OF 
CAPTAIN WILLIAM RAMSAY—DROPPED. 


Srr: Capt. Ramsay entered the service in 1812 asa mid- 
shipman. Ile produces twenty witnesses, whose respect- 
ability will be best avouched by a simple repetition of their 
names, viz: Com. Sloat, Captains Geisenger, Salter, Hollins, 
Voorhees, Storer, and Sawyer; Commanders Hazard, 
Nicholas, Glynn, and Chauncey; Lieutenants Watson, 


TO THE PRESIDENT. 235 





Report on the Case of Captain Ramsay. 
Harrison, Lewis, Tilghman, and McGary; Major Edelin, 
Purser Hambleton, and Edward Crocker, a boatswain. 
All the witnezses speak of him in terms of praise and 
admiration almost extravagant as their beau ideal of a naval 

officer in every respect; alwaysa perfect gentleman; never 
_ sailed with his superior; of habitual coolness and grest 
judgment on trying occasions; a first-rate sailor; a number: 
one officer; good in all respects; none superior to him in 
knowledge, zeal, or efficiency; a most expert and compe- 
tent deck officer—pronounced so by British officers as well 
as American; possesses courage, candor, integrity, and 
honesty: perfectly qualified; handled his ship admirably; 
prompt and vigilant in the execution of his duties; kept 
his ship always in fine order; never arbitrary or tyrannical; 
frank and social, but gentlemanly; equal to all the calls of 
the service; never failing to show an example of good 
morals to his officers and crew; well calculated to promote 
and preserve the discipline and honor of the navy; careful, 
humane, and kind; a highly accomplished officer and 
thorough-bred gentleman; incapable of misrepresenting 
himself or others; eminently qualified; a most gentlemanly 
and efficient officer in all respects, and conciliatory and 
kind in his intercourse with his officers. 

In addition to these witnesses, Gen. Jesup, of the army, 
expressed his great regret that Ramsay was not permitted 
to join him as a volunteer in Mexico and Florida, because 
he had the fire and moral intrepidity of Decatur and Por- 
ter. Peter G. Washington, Capt. Latimer, Francis Markoe, 
and Mr. Carroll, clerk of the Supreme Court, who have 
known him long and intimately, speak of him in the same 
strain, as a most honorable, elevated, truthful, intelligent, 
and gentlemanly man. | 

In addition to this, several witnesses called on the part 
of the Government disappointed all expectation by testify- 
ing in terms equally strong in his favor. Captain Page 
says that he was efficient, his whole conduct unexception- 
able, and his qualifications good in every respect, Surgeon 
Green says he is an efficient officer, and his conduct as a 
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gentleman unexceptionable. Mr. Wilson, a citizen of 
Georgetown, appears to have been called because he had a 
dispute with Captain Ramsay thirty years ago, and had no 
intercourse with him since; but this witness, when brought 
to the book, declared that he knew nothing against him as 


an officer or a gentleman, nor any fact which at all impairs — 


his moral fitness for the navy. Another witness for the 
Government, Lieutenant Marin, who had been suspended 
by Captain Ramsay, when the latter commanded the Van- 
dalia, in 1842, was called to testify, but he had the candor 
to say that, up to the time of his suspension, he considered 
him not only a very efficient officer in every respect, but 
one of the most gentlemanly men he ever knew, and that 
it was not until after his arrest, and then for that cause 
only, that he doubted his moral fitness. The court per- 
mitted the witness to be interrogated concerning the gen- 
eral reputation of Captain Ramsay, against the protest of 
his counsel, but the witness said that all he ever heard of 
him was highly in his favor. 

One of the witnesses, Lieut. Poor, came forward with 
feelings bitterly hostile to Capt. Ramsay, and undertook 
to testify that he considered him insufficient professionally 5 
defective morally; nothing against him except a certaiu 
reckless disregard of the claims of his creditors, and me1)- 
tally well enough except a certain eccentricity. The wit- 


ness gives no instance in which Captain Ramsay disregard ed 


the claims of his creditors, he mentions no act which arzyj- 
body else would call eccentric; and he bases the accu s30- 
tion of professional inefficiency upon conduct which he 
denominates arbitrary, tyrannical, unjust, regardless of 
law, and wanting in respect to superior authority. On his 
cross-examination it turns out that the manifestationss of 
tyranny and injustice consisted in changing red for tlue 

on the skirt of the uniform coat of the crew; making som? 

alteration in the apartments of the ship; giving an office? 

leave of absence when, in the opinion of the witness, b® 
ought not to have done so; striking part of the ship’s_ bat- 
tery below to improve her sailing qualities; appoixa ting 
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three master’s mates; flogging two seamen for breaking 

into the spirit-room and making themselves and the rest 

of crew drunk; confining a warrant’ officer for drunk- 

enness; and suspending Lieutenant Poor himself from 

duty while first lieutenant of the Vandalia, which Captain 

Ramsay commanded. The extremely harsh construction 

which Lieut. Poor puts on these acts, and the sweeping 

conclusions of moral and professional unfitness which he 

deduces from them, would be difficult to account for if the 

witness had not himself admitted his strong feeling of per- 

sonal hostility to Captain Ramsay. He refers to his own 

arrest, and speaks of it as one of the causes of his bad 

opinion. The weight of his testimony is also diminished 

by that of Mr. Upshur, a clerk in the Navy Department, 

who testified that Lieut. Poor expressed in his presence 

his desire to bring charges against Captain Ramsay for 
striking below some of the guns of the Vandalia, but added 

that he was afraid he could not do so because, unfortu- 
nately, he had concurred in the propriety of that act at the 

time. When asked on his cross-examination whether he 
had made this statement to Mr. Upshur, he denied it, but 
it was sworn to by Mr. Upshur in the face of his denial. 

Most of the accusations made against Captain Ramsay,. 
with some in addition, were the subject of investigation 
afterwards by a court-martial. I shall refer to them again. 

I need not discuss the accusation made against him by Lieut. 

Poor; it is safe to take it for granted that you will not think 
him worthy of punishment upon the testimony of a single 
inimical witness, when all others who have known him for 
nearly half a century testify so strongly in his favor. 

The main body of the evidence against Captain Ramsay 
consisted in the records of courts-martial by which he was 
tried at different periods of his life. The judge advocate 
thought proper for this purpose to go back as far as the 
year 1816. He was then a mere boy, and was charged 
_with the offence of coming into the captain’s room and 
saying ‘‘it is hard that I cannot go on shore, like other 
midshipmen.” The captain told him to leave the room; 
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which he did, and “shut the door behind him with considerable 
violence.” For doing this, he was found guilty of disre- 
spectful conduct towards his superior, and sentenced to be 
publicly reprimanded and dismissed from the ship. Such 
a punishment for such an offence seems to me much more 
discreditable to those who inflicted it than to him who suf- 
fered it. At all events, it must shock your sense of justice 
to see a gray-headed and gallant captain called upon at the 
age of sixty to answer a second time for shutting a door with 
considerable violence when he was a lad of fourteen. 

Another court-martial was produced against him with 
the dust of more than thirty years upon it. It seems that 
in 1826, when he was lieutenant of the Peacock, he caused 
one man to be punished and another to be released, of his 
own authority. It is not alleged nor charged against 
him upon the record that these men were improperly dealt 
with. His action was right, except in not being done 
under the orders of Captain Jones, who was commander 
of the Peacock at the time. Captain Jones would have 
given his sanction to it; and Ramsay’s offence consisted 
solely in doing, of his own head, what he knew that his 
captain ought to order him to do. This was, technically, 
a breach of discipline, but it involves not the slightest 
imputation upon his honor.- He was found guilty by the 
same court-martial upon another charge, namely, that of 
sending a man on shore at Callao to take charge of a horse, 
without reporting it to the captain. For these two of- 
fences he was sentenced to be reprimanded. The pun- 
ishment was thought sufficient at that time; and with 
what propriety he can now be punished over again for the 
same act must remain forever a mystery to all mankind, 
since the court-martial who tried him last summer have 
not seen proper to give any explanation of their reasons 
for allowing it to be done. 

:He was tried a third time for acts committed in 1841, 
while he commanded the sloop-of-war Vandalia, for, 1. 
Disobedience of the orders of the Navy Department in 
striking four of his guns below. 2. Failing to chase a 
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suspicious sail. 8. Inflicting illegal punishment. 4. Waste 
of public property. 5. Arresting two of his subordinates 
within the United States of his own authority. The re- 
cord of this court-martial seems to have been produced be- 
fore the court of inquiry in a mutilated condition. It 
either did not exist in its original fulness, or else the whole 
of it was not read. The evidence is not given at all. You 
may gather from it, however, that four of the Vandalia’s 
guns were struck below while she was at sea and under 
his command. It is impossible, from this record, to say 
‘why he should have chased the sail alleged to have been 
suspicious. The punishment said to be illegal was inflicted 
upon men who had broken into the spirit room, got drunk 
themselves, and made others of the crew drunk. The waste 
of public property consisted in converting a set of signals 
into matting for the cabin. The court-martial sentenced 
him to suspension for five years. The sentence was disap- 
proved of by the Navy Department, and commuted by the 
President to six months’ suspension. The report of the Sec- 
retary of the Navy furnishes the only clear insight that I 
can get into the character of the whole proceeding. He 
says that striking the guns below was not a disobedience 
of any order; that it was an exercise of his discretion as 
commander of the vessel; that it was done in this case to 
make the ship safer and better able to hold her wind; and 
that he ought not to be censured forit. His not chasing the 
suspicious felucca involves no serious cause of complaint. 
The Secretary attaches but little importance to the conver- 
sion of the signals into matting. This narrows down the real 
finding against him to two charges: Ist, the infliction of 
the illegal punishment; 2d, the arrest of the two officers; 
but, as to the flogging, the Secretary declares that it was 
eminently deserved, and, as to the arrest of the officers, he 
simply declares that he does not find on the record the ex- 
cuse for it. The whole paper shows that he does not con- 
sider Captain Ramsay as guilty of any serious violation of 
duty, though in these two respects he thinks that his legal 
authority has been transcended. To me it seems that the 
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facts established by this court-martial would constitute a 
poor ground for expelling a good and able officer from the 
Bervice. 

Apart from these ancient records, another affair has been 
dug up which is older than any of them. In 1813, Mr. 
Ramsay was a midshipman on board the John Adams, 
and the youngest officer she had. In the course of a 
cruise, the ship was disabled, and brought into the Penob- 
scot river at Hampden, and her guns were taken on shore 
and placed in battery. After this an attack was made by 
the enemy in such “force that the crew, as well as the’ 
land troops at the place, were compelled to retreat.”” Some- 
time during the next year a court was convened under the 
orders of the Navy Department to inquire into the circum- 
stances attending the loss of the Adams. A statement on the 
subject was made in writing by Captain Morris, who com- 
manded the vessel at the time of her’ loss, and another by 
Lieutenant Wadsworth. In these papers all the circum- 
stances are detailed, and both of them close by saying that 
the ship was fired, and the guns dn shore spiked when the 
retreat was ordered, but none of them say by whom the 
fire was applied to the ship or the spikes inserted in the 
guns. Mr. Ramsay, who was then the youngest officer of 
the vessel, always claimed that he was entitled to the credit 
of doing it, and in a memorial addressed to the Senate of 
the United States, in 1856, he stated that after the retreat 
was ordered, he had led the crew, or a portion of the crew, 
back, spiked the guns, and brought away the flag. This 
memorial to the Senate was produced before the court of 
inquiry, together with the statements of the captain and 
lieutenant of the vessel, apparently for the purpose of 
proving that Captain Ramsay had asserted a falsehood in 
the first-mentioned paper. There is absolutely no incon- 
sistency between the two. They are entirely reconcilable. 
All the officers of that vessel, and, so far as is known, 
every witness of the transaction, was dead in 1857, except 
one person, Mr. Rogers, who was the purser of the Adams. 
Ic was called and testified, but he admits that he was ig- 
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norant as to who it was that spiked the guns, though he 
asserts that Mr. Ramsay did not lead back any portion of 
the crew after the retreat had commenced. He does not 
know whether there was a flag at the battery or not; and 
he does not know whether he afterwards served with Mr. 
Ramsay on the Congress. The court of inquiry did not 
say how they regarded this evidence as affecting his fitness 
for the naval service, but a judgment which would pro- 
nounce him guilty of falsehood in saying that which nobody 
contradict® would be inexcusable. It is not at all impro- 
' bable that opinions in the navy may be divided upon this 
historical question of fact. It may be supposed by some 
that the credit of the achievement claimed by Captain 
Rameay is due to somebody else, though it does not ap- 
pear that anybody else has ever claimed or received it. It 
is equally certain thet Ramsay believes it to be due to him- 
self, and that he-claimed it long since, when hundreds of 
witnesses who might have testified on the subject were 
living and able to do so. That the circumstances of a bat- 
tle, and especially those which occurred at the moment 
when everything was in the confusion of a retreat, might 
be misapprehended and misunderstood, or understood dif- 
ferently by different persons, is a thing to be easily be- 
lieved. The most violent dispute, sustained on both sides 
‘by contradictory evidence, existed for a long time relative 
to certain movements in the battle of Lake Erie, which 
were much less liable to misapprehension than the facts in 
dispute here, and it remains unsettled yet. 

There is but one other accusation on the record against 
Captain Ramsay. That relates to a mattter so entirely 
private, that it ought to have been sacred. While he was 
absent on a cruise, in 1841, his wife died, and his children 
were placed under the charge of a lady in Virginia. She 
made a claim upon him for their maintenance and for the 
funeral expenses of,one who died, which he refused to pay. 
There is no evidence on this subject, except her letter to 
the Secretary of the Navy and his reply. She claims 

16 
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money, and he denies his obligation to pay it. Is the re- 
putation of a naval officer at the mercy of every man or 
woman in the country who may see proper to sit down and 
write a letter to the Navy Department, making a claim 
upon him for money? If it be the practice of the Navy 
Department to receive such letters, and to file them, it 
ought to be discontinued immediately. 

This is the whole case against Captain Ramsay, and I 
do not see that one fact or circumstance is proved against 
him which weighs a feather when placed in the acale 
against the overwhelming weight of the evidence in his 
favor. If there be a man in or out of the navy who is a 
thorough-bred gentleman, a skillful seaman, and an ac- 
complished officer, I think Captain Ramsay may boldly 
claim to be that man. 

Very respectfully, yours, &c., 


J. 8. BLACK. 
The PresmpEnt. 





FEES OF DISTRICT ATTORNEYS. 


1. A district attorney is to be paid by the day, and not by the case, for ser- 
vices in the examination of persons charged with crime. 
2. He is to be paid his per diem for services before any judicial officer. 


ATTORNEY GENERAL’S OFFICE, 
October 25, 1858. 

Sir: I have examined the question submitted to me in 
your communication of July 9, 1858. 

The language of the act of February 26, 1853, relating 
to the subject under consideration, is clear and precise, and 
can admit of but one construction. (10 Stats. at Large, 164.) 

The services of the district attorney, in the examination 
of persons charged with crime, are to paid by the day, and 
not by the case ; and it makes no difference how many cases 
or persons he may examine in one day; he can charge but 
five dollars for the day’s service. 


TO THE SECRETARY OF THE INTERIOR. 243 


Titles to Land Warrants. 





In many instances persons charged with crime are 
arrested in localities where there is neither a judge nor 
United States commissioner, and the examination must be 
had before some other magistrate. 

The law can scarcely intend that the district attorney 
shall make such an examination without being paid. 

I think a fair construction of the fee bill entitles him to 
his per diem without regard to the particular title by which 
the judicial officer before whom the examination is had 
may be known or called, if he is of competent authority. 

The same principles apply in the allowance of per diem 
to marshals. 

Very respectfully, your obedient servant, 


J. 8S. BLACK. 
Hon. Jacos THoMpson, 


Secretary of the Interior. 





TITLES TO LAND WARRANTS. 


1. A land warrant issued after the death of a claimant, who left a widow and 
children, enures to the widow's benefit alone. 

2. Where the deceased claimant was a widow, with two sets of children, the 
warrant enures to the benefit of her heirs or legatees. 

3. Heirs are those who are so declared by the law of the claimant’s domicil. 


ATTORNEY GENERAL’S OFFICE, 
October 28, 1858. 
Sr: I have considered carefully the questions which you 
have submitted on the construction of the law of June 8, 
1858, which provides that the title toa land warrant issued 
after the death of the person who lawfully applied for it 
“shall vest in the widow, if there be one, and 7f there be no widow, 
then in the heirs or legatees of the claimant.” (11 Stats. at 
Large, 308.) What is the meaning of the quoted words ? 
Finding among the papers of the case a very able and 
ingenious argument by the Commissioner of Pensions in 
favor of the opinion that these words are not to be taken in 
their ordinary legal sense, but construed by reference to 
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the previous laws on the subject, and having some reason 
also to believe that you yourself incline to the same view, 
I have examined the whole system of pensions and bounty 
land with some anxiety to reach the same conclusion. But 
it has been all in vain. The more I look at it the more 
clearly I see that every established rule of interpretation 
supports the opposite doctrine which the head of the Land 
- Office has propounded. 

The heirs of a man are those persons who are entitled by 
the lex rei site to take his inheritable real estate at the time 
of his death. His legatees ara those to whom he has 
bequeathed his personal property by will. -Heirs some- 
times means children in common parlance, and the word 
is to be so understood in a statute when the context shows 
that intention to have been in the mind of the legislature. 
But I am not aware that any reason exists here for taking 
it in a sense different from that in which it is usually and 
yroperly accepted. This act of Congress, then, vests the 
land in the persons to whom the claimant may have left it 
by will, and if he has died intestate, then it goes to his 
heirs; that is, to the persons who are entitled to claim his 
real estate by the intestate laws. 

I do not see any thing in the general policy of the previ- 
ous laws which would justify us in giving the act of 1858 
a construction not warranted by its plain words. It is true 
that all acts on the same subject are to be construed as in 
pari materia, but where the words of a later act differ from 
those of an older one, the later act must prevail, and gives 
the rule in all cases to which it applies. We are never to 
suppose that Congress has not changed its mind when it 
changes the expression of its will. It is not the older act 
that qualifies the later, as the Commissioner of Pensions 
seems to think. The ruleis exactly the reverse. 

Nor is there any absurdity or injustice in the law, if con- 
strued according to the words. A claimant of bounty land 
proves his right, gets his warrant, and dies. It passes by 
lis will, or goes to his heirs, or to his next of kin, if there 
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be no will. This is a provision which directs that if it be 
issued after his death, and if he leaves no widow, it shall go 
in the same way. Where is the wrong of that? 

. You cannot refuse to let heirs and legatees have the land. 
which this law gives them, on the ground that it is uncon- 
stitutional. It is constitutional. It does not take away any 

‘vested right. Itis bounty and not title. Every bounty 
land and pension law has proceeded on that principle. If 
it were unconstitutional, you have no right to veto it, what- 
ever power the courts might have to declare it void. 

The Commissioner of Pensions intimates that this con- 
struction may interfere with the vested rights of those to 
whom the land would have gone under the previously 
existing laws. It is clear to me that no bounty land law, 
nor pension law, vests the title to land or money in the 
grantees, until they actually receive such bounty or pen- 
sion. A manifest proof of this is found in the fact that 
Congress has always, without objection, named the persons 
to whom it shall go in case of the death of the soldier 
before receiving it. This could not be done by Congress 
if it were a vested right in the soldier from the date of the 
law. If it be not vested in the original object of the Gov- 
ernment’s bounty, much less is it vested, either after his 
death or before, in the persons to whom Congress has 
limited it over in the event of his failure to receive it 
during his lifetime. 

It is not worth while now to discuss the vexed question 
whether Congress has the power to divest a right which 
bas once attached under its own act. If it were unconsti- © 
tutional, the judiciary might declare it to be void; but I do 
not see upon what principle a Department can veto a law 
which has been passed by both Houses of Congress and 
received the sanction of the Chief Executive Magistrate. 

In reply to your proposition, I shall, therefore, say: 

1. That a warrant issued after the death of a claimant, 
who left a widow and children, enures to the widow’s 
benefit alone. 

2, Where the deceased claimant was a widow with two 
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sets of children, the warrant enures to the benefit of her 
heirs or legatees. 

3. Heirs are those who are so declared by the law of the 
claimant’s domicil. 

Yours, very respectfully, 
J. 8. BLACK. 
Hon. Jacos THompson, 
Secretary of the Interior. . 





EXTRADITION. 


The extradition laws do not require the proceedings against a foreign criminal 
or a deserting seaman to be either carried on, or approved, by the attorney 
_of the United States for the proper district. 


ATTORNEY GENERAL’S OFFICE, 
October 29, 1858. 

Sir: I can find nothing in the extradition laws which 
requires the proceedings against a foreign criminal or a 
deserting seaman to be either carried on, or approved, by the 
attorney of the United States for the proper district. Even 
in the cases of persons charged with offences against the 
laws of the United States arrests are effected and commit- 
ments made out, every day, without the authority of the 
district attorney. It would seriously obstruct the course of 
justice if an order from that officer were necessary to justify 
the imprisonment of a counterfeiter or a mail robber. And 
it is equally obvious that to require his sanction to proceed- 
ings under the extradition laws would not tend to facilitate 
their execution. The statutes require a hearing before a 
judicial officer. This is a guarantee that no injustice will 
bedone. I think it is sufficient; but if not, itis nevertheless 
clear that Congress has not called for the additional security 
of an investigation by the district attorney. 

The extradition laws are subject to our several tPeaty 
stipulations with forcign countries. We should construe 
those laws go as to advance the objects of the several treaties, 
Bat we do the very reverse of this when, by a department 
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regulation, we encumber the administration of the law with 
inconvenient requirements. There can be no doubt, that 
to compel the government which asks the rendition of a 
criminal to employ the attorney of the United States, pro- 
cure his favorable opinion, and pay for his services among 
the other expenses imposed by the treaty, would create an 
- impediment to the execution of the extradition acts not 
contemplated by those who framed them. 
This view renders it unnecessary to answer the other 
question proposed in yours of the 18th. 
Yours, very respectfully, 
J. 8S. BLACK. 
Hon. Lewis Cass, 
Secretary of State. 





PENSIONS TO WIDOWS. 


The acts of July 29, 1848, February 3, 1853, and August 5, 1854, do not 
authorize the payment of a pension to a widow for the period embraced 
by her second coverture. < | 


ATTORNEY GENERAL’S OFFICE, 
November 2, 1858. 

Srr: The question referred to me by yours of the 3d of 
September has received my earnest attention. I have 
examined it with a desire, if possible, to concur in the 
liberal construction which appears to have been given to 
the acts of July 29, 1848, and February 3, 1853, giving 
pensions to widows in certain cases, but I have not been 
able to do so. 

The former of those acts provides “ that the widows of 
all officers, non-commissioned officers, musicians, soldiers, 
mariners or marines, and Indian spies, who shall have 
served in the continental line, State troops, volunteers, 
militia, or in the naval service in the revolutionary war 
with Great Britain, shall be entitled to a pension during 
such widowhood,” &e. (9 Stats. at Large, 265.) The bencfits 
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of the act were in express terms withheld from widows 
married after the first day of January, 1800, but were 
extended to those widows by the second section of the act 
of February 8, 1853. (10 Stats. at Large, 154.) The ques- 
tion submitted is whether, under these acts and the declara- 
tory act of August 5, 1854, a pension can lawfally be paid 
to a woman for the period embraced by her second cover- 
ture. I think it cannot, for the following rensons: 

1. The act gives the pension “ during such widowhood.” 
The idea that it is to be paid during second coverture is 
thus not only not implied, but clearly excludede The words 
‘during widowhood” have a well determined legal import. 
To construe them so as to include any portion of time 
covered by a second marriage is as erroneous as it would 
be to declare that words giving an estate for life convey it 
in fee simple. 

2. But again, it is evident from the whole system of leg- 
islation granting half pay and pensions to widows, that it 
was never intended that they should be paid during second 
coverture. I have examined at least twenty general acts 
granting naval and military pensions and half pay to 
widows. Without a solitary exception they provide in 
express terms that the allowance shall cease to the widow 
in the event of her death or intermarriage. It would be 
tedious to enumerate these several statutes, passed at 
intervals during the last half century, and yet without 
* enumeration it is impossible to realize the full force of this 
argument. They evince a uniform determination on the 
part of Congress to limit its bounty to such persons as are 
‘‘widows indeed.” The reason of this restriction is as 
satisfactory as it is apparent. The woman who has a 
second husband to support her is presumed to be beyond 
the necessity of asking a maintenance from the Govern- 
ment. . 

3. The acts which have been regarded as exceptions to 
this general policy tend rather to strengthen than to 
weaken this construction. That of August 23, 1842, pro- 
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vides that a second marriage shall not deprive a widow of 
her claim under the act of July 7, 1838, “she being a 
widow at the time she makes application for a pension.” 
Had this act been intended to allow a pension during 
second coverture,, why should she be required to be a 
widow at the time of making her application? If she can- 
not apply for a pension during coverture, why should she 
be paid a pension during coverture? If she is not per- 
mitted to ask, surely she should not be allowed to receive. 
I have no disposition to distrust long settled construction, 
but I can find ‘no evidence either in the act of August 28, 
1842, or in the act of March 3, 1837, or in any other act 
to make half pay or pensions to widows payable during the 
period of second coverture. On the other hand the evi- 
dence of an opposite intention is everywhere abundant and 
overwhelming. 

4. These views render it immaterial to express an 
opinion upon the effect of the act of August 5, 1854. Its 
third section provides that the act of February 3, 1858, 
among others, “shall not be so construed as to deprive the 
widow from the benefits therein granted for the services of 
her husband, though she may have married again: Pro- 
vided, however, that the applicant is a widow at the time 
of making the claim. Provided such party shall not receive 
pension during coverture.” (10 Stats. at Large, 582.) 

It has been ingeniously argued that this provision applies 
only to the first section of the act of 1853. The language 
is, however, sufficiently general to cover the whole of that 
act. Beside, the use of the word “pension” would seem 
to apply more particularly to the second section, which 
relates to pensions, than to the first section, which relates 
to half pay. 

Upon the whole, it is clear that the acts of July 29, 1848, 
and the second section of the act of February 8, 1853, do 
not authorize the payment of a pension to a woman while 
she is married. In a doubtful case I should pay great 
respect to the usage of a department, but here there is in 
my mind no doubt. The language of the several acts and 


250 HON. JEREMIAH 8S. BLACK 
Clerks of United States Courts. 


the whole scope of legislation on similar subjects demand 
the construction here given. | 
Yours, very respectfully, 
J. S. BLACK. 
. Hon. Jacos Tompson, 
Secretary of the Interior. 


CLERKS OF UNITED STATES COURTS. 


A person who holds both of the offices of clerk of a district court and clerk 
of a circuit court is entitled to the maximum allowance for each of them. 


ATTORNEY GENERAL’S OFFICE, 
November 2, 1858. 


Srr: The fifth section of the act of 26th February, 1853, 
contains the following provisions: ‘No clerk of a district 
court or clerk of a circuit court shall be allowed by the said 
secretary to retain of the fees and emoluments of his said 
office, or in case both of the said clerkships shall be held 
by the same person of the said offices, for his own personal 
compensation, over and above the necessary expenses of his 
office and necessary clerk hire included, also to be audited 
and allowed by the proper accounting officers of the 
Treasury, a sum exceeding three thousand five hundred 
dollars per year for any such district clerk or circuit clerk.” 
(10 Stats. at Large, 165.) | 

The question proposed is whether a person who holds 
both of these offices is entitled to the maximum allowance 
for each of them, or whether in that case he is requred to 
pay over into the Treasury all the proceeds of both offices 
above the sum of three thousand five hundred dollars. I 
understand the words employed by Congress to signify an 
intention that the maximum of fees to be retained out of 
both offices when held by one person should be three thous- 
and five hundred dollars. But the act of 1842, from which 
the section was copied without any alteration which can 
affect this question, has received a judicial construction 
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against which I do not feel myself at liberty to set up an 
opposite opinion. In the case of the United States vs. 
Bassett (2 Story, 398,) Mr. Justice Story discussed the sub- 
ject very elaborately, and decided that the defendant, who 
had held the two offices in Massachusetts, was entitled to 
retain the maximum compensation which the law would 
have given if they had been held by different persons. This 
is high authority, and I think it requires high authority to 
establish such a construction. There is one consideration, 
however, which should prevent us from attempting to over- 
turn it now. When a statute has received a particular 
interpretation, and the legislature, in forming a new system, 
re-enacts the same statute in the same words, it is always 
to be presumed that it was intended to be understood after- 


wards as it had been before. 
Yours, very respectfully, 


- Jd. 8S. BLACK. 
Hon. Jacos THompson, 
Secretary of the Interior. 


FEES OF DISTRICT ATTORNEYS, 


1. A district attorney is entitled to be paid his per diem for services before a 
person acting as a United States commissioner, although he had not 
been legally appointed. 

2. The acts of an officer de facto are valid in all collateral proceedings to 
which he is not a party. 


ATTORNEY GENERAL’S OFFICE, 
November 2, 1858. 

- Str: I have received your letter of the 28th ultimo, 
accompanied with one addressed to you by the First Comp- 
troller of the Treasury, in which a question is raised upon 
the accounts of Alfiéd N. Wilson, United States District 
Attorney for Western Arkansas. The question is, whether 
the district attorney is entitled to be paid for his services 
in making examinations before a commissioner; and the 
only reason suggested why he is not so entitled, is that the 
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commissioner, before whom his services were rendered, 
had not been legally appointed. This is no question at all 
that you or I can have anything to do with. When a per- 
son exercises the duties of a public office, his title to the 
office cannot be contested by third parties. The district 
attorney, when he appeared before the commissioner, had 
no right to inquire into his authority; nor have the account- 
ing officers now any power to do so in adjusting his com- 
pensation. The acts of an officer de facto are valid to all 
intents and purposes, and must be so regarded: in all 
collateral proceedings to which he himself is not a party. 
When a district attorney settles his account for services 
in court, he is not obliged to produce the commission of 
the judge, nor to show that the President who appointed 
him was legally elected. 
Very respectfully, yours, 
; J. 8. BLACK. 
Attorney General, 
Hon. Jacos THompPson, | 
Secretary of the Interior, 





MAIL CONTRACT. 


Under a contract for carrying the mails between Cairo and New Orleans, 
agreeably to a schedule appended, which regulates the time of arrival and 
departure only at the ends of the route, the Postmaster General cannot be 
required to deliver the mails in Memphis at a partioular hour of the day. 


ATTORNEY GENERAL’s OFFICE, 
November 10, 1858. 

Sir: The question you submit on the contract for carry- 
ing the mails from Cairo to New Orleans, is whether the 
contractor can be required to deliver the mails in Mem- 
phis at a particular hour of the day® The contract is for 
carrying the mails between the termini of the route 
agreeably to a schedule appended, which regulates the time 

of arrival and departure only at the ends of the route. 
By the contract and the schedule as they stood originally, 
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the contractor was bound to deliver the mails at Cairo and 
New Orleans at certain specified times. But he might be 
at any intermediate point whenever he pleased. So that 
he arrived at the ends of his route agreeably to the stipula- 
tion, it mattered not when he passed any particular place 
between them. The Postmaster General has power to 
change the schedule. But I think this does not authorize 
him to fix atime for the arrival at Memphis, since that 
would be not to change the schedule, but to make a new 
one, You may accelerate the-time or retard it, paying 
less or more for the service, and this is all that I can see in 
the power which the contract has reserved to the Depart- 
ment. Ofcourse the mail must be delivered every trip 
daily, each way at Memphis and the other intermediate 
offices. If he does not make the trip, he is finable for 
that, and if he does make it, but fails to stop where he 
ought, that, too, is a violation of his contract. But the 
particular hour is not provided for. 
Yours, respectfully, &c., 
J. 8. BLACK. 
Hon. A. V. Brown, 
Postmaster General. 


SWAMP LANDS. 


1. Where there is a conflict between two titles derived from the same source, 
either of which would be good if the other were out of the way, the 
elder must prevail. 

2. A grant by Congress does of itself, proprio vigore, pass to the grantee all 
the estate of the United States, except what is expressly excepted. 

3. Under the act of September 28, 1850, granting to the State of Arkansas 
all the swamp lands within her limits, the title vested in the State before 
a patent issued. 

4. The general description of all swamp lands within the limits of the State, 
was certain and definite enough for purposes of notice. 

5. Where Congress. after the grant of September 28, 1850, made another 
grant to the State of Arkansas to aid in the construction of a railroad, 
under which a part of the lands previously granted under the denomina- 
tion of swamp lands was included, it was held that the State took the 
lands under the first grant. 
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ATTORNEY GENERAL’S OFFICE, 
November 10, 1858. 


Sir: By the act of September 28, 1850, Congress granted 
to the State of Arkansas all the swamp and overflowed 
lands rendered unfit for cultivation thereby within her 
limits, for certain purposes mentioned in the act. (9 Stats. 
at Large, 519.) On the 3d of October, 1856, the surveyor 
general made areport, which was filed in the General Land 
Office, designating the overflowed lands which had been 
selected by the State under the grant. On the 9th of Feb- 
ruary, 1853, Congress made another grant to the States of 
Arkansas and Missouri to aid in the construction of a 
railroad, and under this grant a part of the lands previously 
granted to the State of Arkansas under the denomination 
of swamp lands, was included, and is now claimed for the 
use of the railroad. The question upon which you ask my 
advice requires a comparison of the two laws, and the acts 
done under them, so as to ascertain which of these is the 
better title. Does the State take it under the first grant, 
or was that grant so imperfect that the subsequent disposi- 
tion of it by Congress passes the right to the later grantee? 

Where there is a conflict between two titles derived 
from the same source, either of which would be good if the 
other were out of the way, the elder one must always pre- 
vail; prior in tempore, portior est injure. This difficulty, there- 
fore, is solved, if the mere grant, as you call it, gave the 
State a right to the land from the day of its date. That it 
did so, there can be no doubt. In an opinion which I sent 
you on the 7th of June, 1857, concerning one of the same 
laws now under consideration, I said that a grant by Con- 
gress does of itself proprio vigore pass to the grantee all the 
estate which the United States had in the subject-matter 
of the grant, except what is expressly excepted. [refer 
you to that opinion for the reasons and authorities upon 
which the principle is grounded. It is not necessary that 
the. patent should issue before the title vests in the State 
under the act of 1850. The act of Congress was itself a 
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present grant, wanting nothing but a definition of bounda- 
ries to make it perfect; and to attain that object the Sec- 
retary of the Interior was directed to make out an accurate 
list and plat of the lands, and cause a patent to be issued 
therefor. But when a party is authorized to demand a 
patent for land, his title is vested as much as if he had the 
patent itself, which is but evidence of his title. The 
authority given to the State Legislature to dispose of the 
lands upon the patent, does not make the grantee less the 
exclusive owner of them than she would be if those words 
were omitted. The object of that clause was undoubtedly 
to prevent the legislature of the State from a premature 
interference with the lands before they were so designated 
as to preclude mistake and confusion. The subsequent 
grants by Congress to the State for the use of the railroad 
could not have been intended to take away from the State 
the rights previously vested in: her for other purposes, 
We are never to impute such intentions to the legislative 
department when any other construction can be given to 
the words of a statute. Even if we could suppose that to 
be the meaning of Congress in this case, it would avail 
nothing to the later grantee, since in all cases of convey-. 
ance @ later grant must yield to an earlier. It has often 
happened that public grants by mistake have been so 
described in general words that when they come to be 
located they are found to lie afoul of each other. I believe 
it has never been thought that where this happens they are 
not to be treated like inconsistent deeds made by private 
persons. There are cases in which grants are made under 
descriptions so vague and indefinite that neither the grantee 
nor any other person can tell their location or boundaries 
until the grantee does some act which locates and defines 
them. In such case, if another right which is strictly 
dctined intervenes, the first grantee may lose what he 
would have been entitled to if his own grant had been 
descriptive and definite. But that principle does not apply 
here, because the general description of all swamp and 
overflowed lands within the limits of Arkansas is definite 
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enough for purposes of notice. Besides, the grant for the 
railroad was originally much more indefinite than the 
other, requiring the location of the road to be made before 
the locality of the lands could be known at all. The State 
proceeded to make her selection and to fix the location of 
the lands definitely before the railroad did any such thing 
with its grant. The State, therefore, has the oldest and 
the most definite title, and its lands were accurately located, 
and their bouadaries particularly defined agreeably to the 
act of Congress before the same thing was done by the 
other claimants. The oldest title, the most definite, and 
the first location will surely give her priority and preference 
over another grantee subsequent in title, less definite in the 
terms of the grant, and later in location. | 

I am, very respectfully, &., 

J. 8. BLACK. 
Hon. Jacos THoMPsoN, 
Secretary of the Interior. 





DEPOSIT OF PAPERS AT FOREIGN PORTS. 


The commander of an American vessel is required to deliver his register, and 
other ship’s papers to the consul at a foreign port only in cases where he 
is compelled to make an entry at the custom house. 


ATTORNEY GENERAL'S OFFIOR, 
November 10, 1858. 

Str: The steamers belonging to the New York and 
Havre line stop, on their way to Havre and Bremen, at 
Southampton, land passengers and mails, sometimes dis- 
charge part of their cargoes, and sometimes take in cargo 
for their port of final destination. Are they under these 
circumstances bound to deposit their papers with the 
American consul and pay the consular fee of half a cent 
per ton, under the second section of the act of 1803? (2 
Stats. at Large, 203.) 

It is the well settled construction of the act under con- 
sideration that the commander of an American veesel 18 
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required to deliver his register, sea letter, and Mediter- 
ranean passport to the consul only in cases when he is 
compelled to make an entry at the custom house, and he 
gets them back again when he obtains his clearance. 

Where there is neither entry nor clearance (and one can- 
not be without the other) he need not’ deposit his papers. 
A vessel cannot be said to have arrived at a port when she 
merely touches at it for the purpose of getting information 
and not entering, or repairing, or breaking bulk, or discharg- 
ing seamen, or being bound homewards so as to take seamen, 
or needing the aid of a consul in any respect, but leaving 
the port in a short time and proceeding on her voyage. 
But when she goes to the port for purposes of trade, to 
deliver or take in the whole or part of her cargo, or when 
she remains for so long a time that by the laws of the 
country she is compelled to enter at the custom house, then 
‘she has arrived within the meaning of the law, and is sub- 
ject to its provisions. For this construction the authorities 
‘are numerous, respectable, and unanimous. It is affirmed 
by Attorneys General Mason (4 Op., 390,) Johnson, (5 Op., 
161,) Cushing, (6 Op., 169;) and by the Supreme Court (9 
How., 380-384.) 

The law being settled it only remains that you ascertain 
for what purpose the steamers in question stopped at South- 
ampton; and I should think from your statement, and that 
contained in the dispatch sent to your department by the 
consul, that there can be but little difficulty in determining 
that their transactions at Southampton are usually, if not 
always, of a character which makes an entry necessary, and 
constitutes in the legal sense of the word an arrival. They 
land passengers, discharge and take in part of their cargoes, 
and do other things requiring the aid of a consul. 

In my opinion they are bound to pay the fees. 

Yours, respectfully, &c., 
J. 8. BLACK. 

Hon. A. V. Brown, 

Postmaster General, 
i7 
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POSTMASTER AT NEW ORLEANS. 


Under the act of June 22, 1854, the postmaster at New Orleans has a right 
to demand an allowance out of the postages of his office sufficient to make 
up his compensation and expenses, but his special allowance cannot other- 
wise be increased or diminished. 


ATTORNEY GENERAL’S OFFICE, 
November. 10th, 1858. . 

Sir: Under an act of Congress passed in 1825, and 
kept in force by subsequent re-enactments, the postmaster 
at New Orleans was given, in addition to his ordinary 
commissions, a special allowance of eight hundred dollars, 
and the postmaster at Washington city was permitted to 
receive an additional commission of five per cent. on the 
amount of mails delivered at his office. By the act of the 
22d of June, 1854, it is provided that “‘every postmaster 
. whose compensation shall not exceed five hundred dollars 
in one quarter, shall be allowed one cent on every free letter 
delivered out of his office, except such as are for the post- 
master himself. But the special allowance now made by law to 
the postmasters at New Orleans and Washington city shall not 
otherwise be either increased or diminished.” (10 Stats. at 
Large, 298.) The meaning of Congress, as expressed in this 
provision, seems to me not difficult to understand. It had 
been seen that under the rates of postage then recently 
established, and the provisions for the compensation of post- 
masters, those whose emoluments amounted to less than five 
hundred dollars per quarter, or two thousand dollars per 
annum, were not paid for their labor, and the object of 
the law was to do them justice by allowing in addition to 
what they had before received, one cent on every free 
letter. But inasmuch as the postmaster at New Orleans 
had an allowance of eight hundred dollars in numero, and 
the postmaster at Washington was already allowed five per 
cent. on the amount of mails, it was not regarded as 
proper or just to change the special compensation with 
which they had been previously favored. This, I think, 
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is the extent to which you can make this exception appli- 
cable. In the same act of June the 22d, 1854, it is pro- 
vided that where any distributing postmaster shall fail to 
receive enough to defray the necessary expenses of his 
office and afford the compensation to which he is entitled 
from commissions, it may be made up by a quarterly © 
allowance out of the postages. Jor all I can see, this last 
provision is wholly independent of the other. In allowing 
the postmaster at New Orleans to receive the full amount 
of his regular commissions such as he would be entitled 
to, if no extra allowance had ever been made, you are not 
increasing nor diminishing the special allowance given to 
him by the act of 1825. The general rule of interpretation 
is that exceptions and provisos must be confined to the 
purpose of qualifying and explaining those parts of the law 
with which they stand connected, and are not to be 
regarded as affecting other general provisions of the same 
law with which they do not come in juxtaposition. I am 
of opinion, therefore, that the postmaster at New Orleans 
has a fair right to demand an allowance out of the postages 
of his office sufficient to make up his compensation and 
expenses, and that you should literally obey that other 
part of the law which forbids you to increase or diminish 
his special allowance. | 
I am, very respectfully, &e., 
_ , J. 8. BLACK. 

Hon. A. V. Brown, 

Postmaster General. 
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EXTRA COMPENSATION. 


‘A Commodore's Seerstary cannot lawfully receive any extra allowance or 
compensation, in any form whatever, for any service which it.is possible 
for him to render either within the line of his duty, or outaide of it. 


ATTORNEY GENERAL'S OFFICE, 
November 10, 1858. 

S1r: It appears from your letter of the 5th instant, and 
the papers by which it is accompanied, that Mr. Henry La 
Reintrie in the year 1848 was on board the Independence, 
the flag ship of the Pacific squadron. He was rated on the 
books of the vessel as Commodore’s Secretary, and for the 
services he performed in that capacity, he was entitled to 
receive, and did receive, the pay fixed by law and the regu- 
lations. He could not, therefore, receive any extra allow- 
ance or compensation in any form whatever for any service 
whieh it was possible for him to render, either within the 
line of his duty or outside of it, without a plain violation 
of the act of 1842. On this subject my advice was asked 
by, and given to, the Secretary of the Interior on the 17th 
of October, 1857, and I adhere to the construction of the 
statute which I then, after careful consideration, thought 
the true one. 

During the time Mr. La Reintrie was acting as Com-: 
modore’s Secretary he was employed as interpreter of 
Spanish and French, for which service outside of his duty 
as secretary, the commodore-considered him entitled to the 
sum of $1,550, and approved of his account against the 
Government for that amount. The purser of the veasel 
paid it upon being ordered a second time by the commo- 
dore to do so, but he failed to get it allowed by the Fourth 
Auditor when he came to settle his accounts. It stands 
now disallowed on the books of the Treasury Department, 
and charged, it would seem, to Commodore Shubrick. It 
is impossible for me to give you any advice under which 
you can lawfully relieve the commodore from the obligation 
of refunding it. Of course his order upon the purser to 
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pay it was made in perfect good faith, and under the con- 
viction that it was legal as well as just. I take the state- 
ments contained in his letter to the Fourth Auditor, every 
word of them, for absolute verity, and I have permitted 
all the considerations he mentions there to have their due 
weight. Commodore Shubrick did collect a large amount 
of money upon the Pacific coast; Mr. La Reintrie’s 
services as interpreter were necessary to him; the commo- 
dore might have evaded the law which prohibits this pay- 
- ment, if he had thought proper to do so; and the Govern- 
ment probably has gained largely by the whole transaction. 
These are reasons which would appeal powerfully to 
Congress, who can make and unmake the law at its pleasure. 
. But the natural and abstract justice of a claim is not a 
reason why the executive should pay it in defiance of law 
which forbids it. After giving this very decided opinion 
against the legal right of the Navy Department and the 
accounting officers to make the allowance, I cannot close 
without expressing the hope that relief will be afforded to 
Commodore Shubrick in some other form. 


I am, very respectfully, &c., 
J. 8. BLACK. 
Hon. Isaac Tovorx, 
Secretary of the Navy. 


JACKSON'S CASE. 


A public minister, who was at home at the time of his recall, and who was 
paid his salary down to the date of his recall, is not entitled, in addition, 
to compensation for such farther time as would be necessarily spent in 
coming home from the seat of. his mission. 


ATPORNEY GENERAL’S OFFIOB, 
November 19, 1858. 
Sire: Mr. Jackson, our late minister to Austria, returned 
home on leave of absence, and was in this country several 
months before his recall took effect. He was paid his 
salary down to the date of his recall, and the question you 
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propound to me, is whether he is entitled also to compen- 
sation for such further time as would be necessarily spent 
in coming home from Vienna. The law authorizes the 
continuance of his salary during the time actually and 
necessarily employed in the transit from the post of his 
duty to his residence in the United States. Mr. Jackson, 
according to your statement, received his salary during the 
time he was actually occupied in coming home, and for 
some time after he arrived at home. If he were now paid 
for thirty days more, it must be not for time actually, but 
constructively spent in traveling. I find it impossible to see 
the correctness of any construction which will authorize 
such a payment. If he had been recalled before his return, 
his salary would have stopped at the instant of his arrival. 
The effect of the leave of absence was to give him a larger 
compensation than he would otherwise have received. 
There may be some hardship in recalling a minister who 
is at home on leave, and who has left the post of his duty 
expecting to return to it, because it may involve the neces- 
sity of submitting to a sacrifice, or else of going back at 
his own expense to settle his affairs; and in this aspect of 
the case, Mr. Jackson’s claim has much equity to commend 
it. But hard cases make bad precedents. 

The other case presented by you in the same letter is 
that of a minister who was at his post when he received 
his recall, but who has not yet returned to the United 
States. You ask if the journey home must be actually 
made in order to entitle him to an allowance? The law 
says that he is to be paid for the time actually as well as 
necessarily occupied in making the transithome. There is 
no such thing under this law as payment for constructive 
traveling. 

Very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Lewis Cass. 

Secretary of State. 
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OFFICIAL BONDS. 
When the legal effect of an official bond is questionable, it should be rejected. 


ATTORNEY GENERAL’S OFFICE, 
December 7, 1858. 

Srr: I have received yours of the 2d, enclosing the 
official bond of Paymaster Robert H. Chilton, and request- 
ing my opinion whether it is sufficient. The names of the 
sureties are not inserted in the body of the writing, and it is 
without date. While it is possible that these omissions may 
not invalidate the instrument, I will suggest that the officer 
should be required to file one less exceptionable in form. 
The defective preparation or execution of such securities 
tends to produce delay and useless litigation in asserting 
the just claims of the Government. When the legal effect 
of an official bond is questionable, that circumstance alone 
is sufficient reason for its rejection. 

Yours, very respectfully, 


J. 8S. BLACK. 
Hon. Joun B. Fioyp, 


Secretary of War, 





CESSION OF FEDERAL JURISDICTION BY SQATES., 


An act of the legislature of a State which gives a complete and unequivocal 
consent to the purchase of land therein by the United States for the erec- 
tion of needful public buildings, is such a cession of jurisdiction as is con- 
templated by the joint resolution of September 11, 1841. 


ATTORNEY GENERAL’s OFFICE, 
December 9, 1858. 
Sir: The Legislature of South Carolina, on the 21st day 
of December, 1857, passed an act entitled “An act to au- 
thorize the United States to purchase a sufficient quantity 
of land in the city of Columbia for the erection of a post 
office and a court-house.”” It provides “that the United 
States, or such person or persons as may be by them 
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authorized, shall have the right and authority to purchase 
the fee simple of a sufficient quantity of land in the city of 
Columbia on which to erect a post office and a court-house: 
Provided, That the said purchase does not exceed four 
acres ; and that all process, civil or criminal, issued under 
the authority of this State or any officer thereof, shall or 
may be served and executed on any part of said land, and 
on any person or persons there being and implicated in 
matters of law.” The question which you have referred 
to me, is whether this is such a cession of jurisdiction as is 
contemplated by the joint resolution of Congress, approved 
September 11, 1841? (5 Stats. at Large, 468.) 

The Constitution (art. 1, sec. 8, clause 18) confers upon 
Congress the power to exercise exclusive legislation over 
all places purchased by the consent of the legislature of the 
State in which the same shall be, for the erection of forts, 
magazines, arsenals, dock-yards, and other needful build- 
ings. The act of the Legislature of South Carolina above 
quoted, gives a complete and unequivocal consent to the 
purchase. This is all that is necessary, for the Constitu- 
tion confers fedéral jurisdiction over places conveyed under 
such circumstances. | 

It has often been held that the reservation of the right 
to serve and execute all State process on land sold to the 
United States does not conflict with the power of Congress 
to exercise exclusive legislation over it. Where the con- 
veyance is for purposes enumerated in the act of March 2, 
1795, the right of serving State process exists, whether 
specifically reserved or not. It is unnecessary to inquire 
whether that act extends to property purchased for other 
uses. It is enough to know, that both by legislative and 
judicial construction, the right retained by the State of 
South Carolina has been regarded as consistent with exclu- 
sive federal jurisdiction. Mr. Cushing, while Attorney 
General, discussed this subject with his usual ability (6 
Opin., 577; 7 Opin., 628.) I fully concur in his conclusions. 

The preamble of the act of cession, now under considera- 
tion, recites that the appropriation for the purchase of tha 
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land m Columbia was made by Congress at the thirty-third 
session. This is a mistake; but it has no effect upon the 
enacting clauses, which are independent of the preamble, 
and in themselves intelligible and free from ambiguity. 
I am of opinion that the act of cession is sufficient. 
Yours, very respectfully, 

| J. 8. BLACK. 

- Hon. Howexz. Coss, 
Secretary of the Treasury. 





MARSHAL’S FEES. 


1, A marshal of the United States is entitled to compensation for serving & 
subpena in a criminal case on a witness beyond the limits of his own 
district, and also for executing an attachment on the same witness for 
failing to appear. 

2. It may be doubted whether a circuit court has power to send criminal 
process beyond the limits of the district in which the court is held. 


ATTORNEY GRENERAL’S OFFICE, 
February 9, 1859. 

Sir: I have considered yours of December 18, 1858, 
proposing certain questions concerning the power of a 
United States marshal to execute the process of the Federal 
courts in certain cases beyond the limits of hf own district. 
The pointe suggested arise on the settlement of the accounta 
of 8. B. Jewett, marshal of the northern district of New. 
York, who claims compensation (1) for serving a subpena 
in a criminal case on a witness in the State of Michigan; 
(2) for executing an attachment against the same witness, 
who disobeyed the order of the subpena; and, (8) for 
arresting in the State of Iowa a person indicted for forging 
pension papers, and transporting him to Utica, New York, 
the place of trial. In each instance the process was issued 
by the circuit court for the northern district of New York. 

The first question presented is easily answered by a 
reference to the sixth section of the act of March 2, 1793. 
(1 Stats. at Large, 335.) The subpana issued by a United 
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States court in any district for a witness in a criminal case, 
will “run into any other district.” This is the language 
of the act, and it cannot be made plainer. 

The second inquiry, is whether an attachment for failing 
to appear follows the subpena. Upon this point it is 
unnecessary to add anything to the reasoning of Justice 
Nelson, who ordered the attachment which is now the 
subject of controversy. I see no reason to question the 
soundness of the opinion which he delivered after mature 
consideration of the subject. He maintains that the Federal 
courts have the power to enforce their own process. This 
is certainly neither new nor startling. The usual and 
universally recognized method of compelling obedience to 
a subpena ad ltestificandum is by attachment. The power to 
issue it would seem to be inherent in the court by its very 
nature. (7 Cranch, 84.) But there are abundant statutory 
provisions to confer it. The act of 24th September, 1789, 
section 17, empowers the courts of the United States ‘to 
punish by fine or imprisonment, at the discretion of said 
courts, all contempts of authority in any cause or hearing 
before the same ;”’ and the act of March 2, 1831, Gefining 
contempts, expressly includes “the disobedience or resist- 
ance by any officer of the said courts, party, juror, or 
witness * * * to any lawful suit, process, order, rule, 
decree, or conimand of the said courts.” In Beebee’s case, 
(2 Wall, jr., 129,) Justice Grier, at Philadelphia, refused 
an attachment against a witness in New York for reasons 
which it is unnecessary to mention, but he appears to have 
entertained no doubt of his power to order the writ, for he 
said that if it appeared that there would be a failure of 
justice unless the attendance of the witness were enforced, 
“the court would be bound to issue the compulsory pro- 
cess.” I think these decisions and acts of Congress fully 
sustain the doctrine that the Federal courts can compel 
obedience to a subpana which is sent beyond the limits of 
the district where the court is held, in the same manner as 
in other cases. 

For reasons hereafter stated, I will consider here the 
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fourth question presented, which is, substantially, whether 
the marshal of the district in which the court is held can 
execute process in the instances under consideratidn, and 
receive the usual fee therefor. Justice Nelson has answered 
this question, aleo, in the affirmative, and I am satisfied 
that he isright. The Comptroller has presented an elabo- 
rate and ingenious argument to prove the contrary. I can- 
not undertake to answer all the points which he has 
suggested in detail. I think the error into which he has 
been led consists in assuming that the 27th section of the 
act of 24th September, 1789, prohibits a marshal from 
executing process in any other district than hisown. The 
provision of that section is that it shall be the duty of the 
marshal ‘‘to execute throughout the district all lawful pre- 
cepts directed to him and issued under the authority of the 
United States.” This does not forbid the courts to impose 
upon the officer the duty of going beyond the district to 
serve process authorized by subsequent acts of Congress. 
Nor does the provision that the marshal shall execute 
within his district all “precepts directed to him,” require 
him to execute precepts directed to some person else. 

The numerous references to particular statutes and to 
the practice of the courts which have been made by the 
Comptroller, only establish that in general the duties of a 
marshal are confined to his district. This may be freely 
conceded, But they do not show that the principle is 
universal and without exception. And yet this is the very 
point which he was bound to prove, for we are not dealing 
with the usual process of the Federal courts in their ordi- 
nary jurisdiction, but with those anomalous cases in which 
they are invested with the power to issue their writs beyond 
the boundaries of the districts in which they are held. 

Besides this, the argument which he adduces proves too 
much. If it shows anything, it demonstrates that neither 
the subpcena nor the attachment for a witness in cases 
similar to those now under consideration, can ever be 
served or legally executed by any body. If the marshal 
cannot serve process out of his district, he cannot return 
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process out of his district. If the circuit court in the case 
before me could not compel the marshal of its own district 
to go to Michigan, it certainly could not compel the mar. 
shal of Michigan to come to New York. I am satisfied, 
however, that in both instances the direction of the process 
to its own officer was proper, and that he ought to be paid 
his legal fees for the service according to the usual mode 
of computation. The power to send a writ implies the 
authority to send an officer with it. Mr. Jewett, the ap- 
plicant in this case, has expressed a desire to withdraw his 
appeal from so much of the decision of the Comptroller 
as involves the charges made for the arrest of a criminal 
in Iowa. For this reason I shall not. discuss the third 
proposition which you have presented. While I am in- 
clined to doubt the power of a circuit court to send crim, 
inal process beyond the limits of the district in which the 
court is held, it is to be hoped that a question of such mag- 
nitude may be settled by the judiciary before it shall be 
again involved in the action of the executive departments, 
Yours, very reapectfully, 
| | J. & BLACK, 
Hon. Jacos THompson, 
Secretary of the Interior. 








POWER TO APPOINT COMMISSIONERS. 


1. The district court of the United States for the western district of Virginia, 
had power, under the act of February 4, 1819, to appoint commis 
sioners. 

2. When a question on a statute made to regulate the conduct of the courts, 
arises incidentally before an executive department, the lead of the judges 
ought to be followed. 

3. An accounting officer has undoubted power to disallow a fee charged by a 
person who is not an officer, and who had no right to perform the ser- 
vices for which he seeks to be paid. 


ATTORNEY GENERAL’s OFFICE, 
February 11, 1859. 
. Sm: Your letter of the 8d ultimo asks two questions: 
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1. Has the distriet court of the United States for the west- 
erm distriet ‘of Virginia, power to appoint commissioners; 
end, 2, If not, can the aceounting officers refuse to allow 
the fees of a commissioner for that reason? 

The western distriet of Virginia.is not within any circuit. 
But to the ‘district court the law has given “jurisdiction of 
all causes, except of appeals and writs of error cognizable 
by law, in any circuit court,” aet of Feb. 4, 1819, (3 Stats. 
at Large, 479.) The power to appoint a commissioner is 
not given by the literal words of this statute. 

But the court itself seems to have held that when Congress 
conferred upon it the jurisdiction to try and determine the 
bame causes which a circuit court had authority to hear, 
the power was impliedly given, along with it, to appoint 
the same officers and employ the same machinery for 
bringing the causes before it, and carrying out its orders. 
A similar view of the subject has been taken by other 
district courts, similarly situated. The bar, the public, and 
Congress have acquiesced in this construction of the statute 
for I know not how many years, and the executive depart- 
ments have ‘found no fault with it until very lately. Cer- 
tainly this jedicial, professional, popular, legislative and 
executive concurrence in one doctrina, is too respectable te 
_ be lightly set aside, even if it be erroneous. Communis error 
Jacit jus. I will not advise any accounting officer to set 
his own opinion up against it. "When a statute is made to 
regulate the conduct of the courts, the judges must decide 
upon it and construe it first; and when.a question upon thé 
same statute incidentally arises before an executive depart- 
ment, the lead of the judges ought to be followed. A 
collision between different branches of the government is 
a thing always to be regretted, never to be courted. 
When an act of Congress receives a construction at the 
hands of the executive, before it reaches the judges, they 
always adopt the. same construction when they can, and 
never fail to-treat it with the utmost respect. In decency | 
we ought to do as much for them. 

The power of an-‘accounting officer to disallow a fee 
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charged by a person who is not an officer, and who therefore 
had no right to perform the services for which he seeks to be 
paid, is not to be doubted; but this isno case for the exer- 
cise of such power. | 
Very respectfully, yours, &c., 
J. 8. BLACK, 
Hon. Jacos THompson, 
Secretary of the Interior. 





WIGG'S ACCOUNTS. 


Under a joint resolution of Congress, directing the head of a department to 
adjust certain accounts, his authority and duty are confined to the accounts 
specified. 5 


ATTORNEY GENERAL’S OFFICE, 
March 1, 1859. 

Sir: Your letter of the 10th of February in respect to 
the accounts of William Hazard Wigg, and the accompany- 
ing papers, have been examined. 

The resolution of February 2, specifically refers to the 
accounts of William Hazard Wigg, stated under the act 
of Congress for his relief, and directs the Secretary of the 
Treasury to examine and adjust those accounts. The 
Fourth Auditor reports that on the 9th of March, 1853, an 
account was stated at the Treasury Department in favor of 
William Hazard Wigg, under the act of Congress referred 
to in the resolution. 

In my opinion you are restricted by the terms of the 
resolution of the 2d of February, 1859, to the accounts 
therein specified, and cannot go behind them and correct 
a clerical mistake in the report of the committee of the 
House of Representatives at the time of the passage of the 
bill. 

Yours, very respectfully, 
J. 8. BLACK. 

Hon. Howe. Coss, 


Secretary of the Treasury. 
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SEAT OF GOVERNMENT OF KANSAS. 


After the passage of the act of March 3, 1855, appropriating twenty thousand 
dollars for public buildings in the Territory of Kansas, and the act of the 
Territorial Legislature, passed in pursuance thereof, fixing the permanent 
seat of government at Lecompton, the Territorial Legislature had no right 
to remove the seat of government from that town. 


ATTORNEY GENERAL’S OFFICE, 
November 20, 1858. 

Sir: Agreeably to your request, I have considered the 
subject referred to in the communication addressed to me 
by the Governor of Kansas, and the accompanying papers, 
and I now report to you the facts I gather from them, and 
the instructions which, in my opinion, ought to be oe 
upon them. 

By the organic act it was provided that the seat of 
government for Kansas Territory should be temporarily 
located at Leavenworth. The Executive and the Legisla- 
tive Assembly of the Territory were authorized to use the 
public buildings there which could be spared by the mili- 
tary authorities. That act contains nothing more on the 
subject, except a promise on the part of Congress to appro- 
priate afterwards a sum equal to what had been given to 
other Territories for the erection of public buildings at the 
seat of the territorial government. On the 5th of August, 
1854, an appropriation was made of twenty-five thousand 
dollars for public buildings in Kansas, to be paid in the 
event that the Secretary of War should decide it to be 
inconsistent with the interests of the military service to 
permit the use of the public buildings at Fort Leavenworth. 
So the subject stood till the 8d of March, 1855, when 
another appropriation of twenty-five thousand dollars for 
public buildings in the Territory of Kansas was made, 
coupled with this proviso: “ That said money or any part 
thereof, or any portion of the money heretofore appropri- 
ated for this purpose, shall not be expended until the 
Legislature of said Territory shall have fixed by law the 
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permanent seat of government.” (10 Stata. at Large, 635.) 
In 1855, after the last-mentioned act of Congress, the 
Territorial Legislature by law fixed the permanent seat of 
government at the town of Lecompton, and, thereupon, fifty 
thousand dollars, the aggregate amount of the two appro- 
priations made by Congress, was paid to the proper authori- 
ties of the Territory, and was expended at Lecompton in 
the erection of public buildings. On the 9th of February 
last, the Territorial Legislature undertook to pass another 
law removing the seat of government from Lecompton to 
Minneola. Their bill being vetoed by the Governor, was 
passed by a majority of two-thirds. The question of law 
is whether the Legislature had the power which they 
attempted to exercise of removing the seat of government 

The organic act of Congress is to a Territory, what the 
constitution of a State is to it. The acts of the Territorial 
Legislature are valid and binding when passed according 
to the proper form, if they are within the powers conferred 
by the act, but anything there forbidden is void and unsa- 
thorized. If Congress passes a subsequent law upon the 
same subject, limiting or extending the power of the local 
territorial government, it operates like an amendment to 
the constitution. In the case of Kansas, Congress did not 
decide where the permanent seat of gevernment should be, 
but located it temporarily at Leavenworth. The Legislature 
then had power to remove it as they saw proper, either for 
a short time or for all time. But Congress, when the 
appropriation of 1855 was made, required, as a condition 
precedent to the payment of the money, that the seat of 
government should be permanently located, and left the 
Territory, through its Legislature, to do that for itself 
Making a permanent location certainly did not mest % 
designation of the place merely for the purpose of getting 
the money, and then making another change. The plaia 
words of the law, as well as a decent respect for their ow? 
good faith, required that before they would ask for the 
money they should indicate by an irrepealable law the gpot 
at which the seat of government should be and remit, 
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least during the whole existence of the territorial govern- 
ment. The Legislature so understood it themselves, and 
when they decided upon Lecompton, they expressly 
declared that that should be the permanent seat of govern- 
ment. In my opinion the Territorial Legislature had no 
right afterwards to repeal that law, and take the seat of 
government away from Lecompton. Such a removal, if 
carried out, would defeat the manifest intention of Con- 
gress, violate the spirit of the act, and be a fraud upon thé 
United States. 
Very respectfully, yours, &c., 


J. 8. BLACK, 
The PRESIDENT. 





DES MOINES RIVER GRANT TO IOWA. 


1. By the act of August18, 1846, granting to the Territory of Iowa land on 
each side of the Des Moines river, for the improvement of that river, from 
its mouth to the Raccoon fork, the Territory was entitled to land only 
along that part of the river which rans below the Raccoon fork.: 

2: All public, especially legislative, grants of property, money, or privilege 
are to be construed most strictly against the grantees. 


ATTORNEY GENERAL’sS OFFICE, 
November 22, 1858. 
Sr: On the 18th of August, 1846, Congress made a grant 
to the Territory of Iowa, in the following words: “That 
there be, and hereby is, granted to the Territory of Iowa, 
for the purpose of aiding said Territory, to improve the 
navigation of the Des Moines river, from its mouth to the 
Raccoon fork, (so called,)in said Territory, one equal moiety, 
in alternate sections, of the public lands, (remaining unsold, 
and not otherwise disposed of, encumbered, or appropri- 
ated,) in a strip five miles in width, on each side of said river, 
to be selected within said Territory by an agent or agents, 
to be appointed by the Governor thereof, subject to the 
approval of the Secretary of the Treasury of the United 
States.” (9 Stats. at Large, 77.) 
The question arising on the construction of this law has | 
18 
\ 
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been debated for upwards of twelve years without being 
settled. You ask my opinion upon it now, as if nothing had 
ever been said or done about it before. Ido not doubt 
that you are right in regarding it as still sub judice and 
undetermined, open as it ever was to the operation of the 
principles which ought to have governed it originally. 
But in forming our judgment upon it, we cannot help look- 
ing up with becoming respect to the opinions of the eminent 
men who have heretofore had it under consideration. 

The act gives to Iowa for the purpose of improving the 
Des Moines, from the mouth to the Raccoon fork, certain 
lands on both sides of the river. Does that mean that the 
Territory shall have the prescribed quantity of lands on all 
parts of the river up to its source, or is the grant, like the 
improvement it aids, confined to that part of the river which 
runs below the fork? The simple reading of the act leaves 
on my own mind the impression that no lands above the 
fork were meant to be included. 

Taking into consideration nothing but the words of the 
grant, I cannot but think it probable that the person who 
drew it understood it himself, and intended that others 
should understand it, as giving merely a moiety of the 
unappropriated public lands, which lay within five miles of 
the river, between its mouth and the fork. I believe, too, 
that such words, in such a collocation, would naturally be 
supposed by most members of Congress to concede nothing 
more. Nor is there in my opinion any established rule of 
interpretation which forbids us to say that the words “from 
its mouth to the Raccoon fork” qualify and limit both 
the grant and the improvement. The lands given and the 
work to be done are described in the same sentence, and 
a limitation which is not necessarily confined to one may 
well be applied to both without being repeated. ‘There is 
an argument to be sure, and a specious if nota strong one, 
on the other side. But this does not destroy nor explain 
the opposing view; it only shows that something may be 
‘said on both sides. 

The grant is certainly obscure in its phraseology. A 
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person whose faculties are sharpened by an interest in 
the claim can see it extending to the headwaters of the 
Des Moines plainly enough, while an advocate of the other 
side might perceive with equal clearness the construction 
whick stops it at the Raccoon fork. Nay more, it has ac- 
tually divided the judgment of the ablest men and the 
soundest lawyers in the service of the Government. Mr. 
Walker and Mr. Johnson could not have been in favor of 
the larger interpretation, unless there had been cogent and 
good reasons for it. On the other hand, Mr. Ewing, Mr. 
Crittenden, and Mr. Cushing would not have set their 
faces against it, if opposite considerations of great weight 
had not been presented to them. And, surely, if it had 
been a tolerably plain case either way, Mr. Stuart and Mr. 
McClelland would not have, kept it poised in their scales 
for seven years without determining where the preponder- 
ance was; much less would either of them have offered to 
settle it by acompromise. In truth, this law has been 
treated for a dozen years as no plainly-written law could 
be treated. 

But for my own part, I have not the least doubt about 
it. My reason may seem paradoxical; but the very obscu- 
rity of the grant, in my judgment, makes it clear. It is 
out of these doubts that certainty grows. In every 
doubtful case we know very well what we ought to do as 
soon as we ascertain which party is entitled to the benefit 
of the doubt—we shall see who is entitled to it here. It 
is well settled that all public grants of property, money, 
or privileges are to be construed most strictly against the 
grantee. Whatever is not given expressly, or very clearly 
implied from the words of the grant, is withheld. 
This is most especially true of legislative grants; and for 
very good reasons the rule ought to be adhered to with 
unyielding firmness. We all know the fact, and we are 
not bound to seem ignorant of it, that gifts like this are 
often caused by private solicitation and personal influence. 
The bills are almost universally drawn up by their special 
friends, and may be made ambiguous on purpose to disarm 
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their opponents. or put suspicion asleep. If you let the 
grantees have the advantage of the ambiguity which they 
themselves put into their own laws, many of them will get 
a meaning which Congress never thought of. Acts which 
were supposed to have but little in them when they passed, 
will expand into very large dimensions afterwards. An 
ingenious construction will make that mischievous which 
was intended to be harmless. The remedy for these evils— 
and they are evils to the public morals as well as to the 
Treasury—is to let all men know that they can get noth- 
ing from the United States, except what Congress has 
chosen to give them in words so plain that their sense 
cannot be mistaken. 

I do not know any reason for suspecting the slightest 
bad faith in this case. But it comes within a general rule 
which must be maintained in order to prevent a general 
mischief. It should, however, be remembered that the 
grant was construed at the Land Office, immediately after 
its passage, to extend no farther than the Fork, and this 
was acquiesced in by the State authorities for upwards of 
two years, The idea that it went to the source of the 
river was certainly an afterthought. I do not say that 
this estops them now, or that their mistake, if it had been 
a mistake, should prevent them from getting all that was 
given. But when this law was on its passage, it would 
have been easy to say that half the land on each side of 
the river, up to its souree, should belong to the Ter- 
ritory. Not being said, we cannot presume that it was 
intended. A word or two would have put the meaning 
beyond the reach of a doubt; but the ambiguity was left in 
the bill, and leaving it there was the fault of its framers 
and its friends. They, and not the United States, must 
suffer the consequences. 

Very respectfully, yours, 
J. 8. BLACK. 

Hon. Jacos THompson, ) 

Secretary of the Interwor. 
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WIDOWS’ PENSIONS. 


The five years’ half-pay granted to widows, under the act of February 3, 1853, 
commences at the time of the deaths, respectively, of the deceased officers 
or soldiers, ' 


ATTORNEY GENERAL’S OFFICE, 
November 18, 1858. 

Str: I have considered your letter concerning the claim 
of Sarah Hunt to a pension. Her right to receive five 
years’ half-pay, under the last proviso of the first section 
of the act approved February 3, 1853, (10 Stats, at Large, 
154,) appears to be conceded. The only question raised 
is as to the proper time for the commencement of the 
allowance. The Commissioner of Pensions has decided 
that it should begin at the date of the completion of the 
applicant’s evidence. He could not have done otherwise 
without disregarding the regulations adopted March 25, 
1853, and approved by your predecessor. If the decision 
be contrary to any principle of law, the error isin the rule, 

not in the judgment of the officer who has enforced it. 
But you have expressed doubts concerning the propriety 
of the regulation itself, and I am satisfied that those doubts 
are well founded. I have not been able to find that the 
rule which makes invalid pensions commence at the date 
of the completion of the proof was ever applied to the five 
years’ half-pay granted to widows and orphans until it was 
done by the honorable Secretary of the Interior, in 1853. 
I think its adoption for that class of pensions, without any 
legislative requirement, was an unnecessary innovation. 
The first enactment requiring pensions to begin at the time 
of the completion of the testimony, was that of February 
21,1795. It was confined to the act of 1793, regulating 
the claims to invalid pensions; and it is worthy of remark 
that it made no mention of the intermediate act of June 7, 
1794, granting halfpay to widows. The same provision 
substantially ‘was inserted in the act of 1806, and in several 
subsequent acta. But they were all statutes relating to 
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pensions granted to the soldier himself. We find no trace 
of it in the numerous laws granting pensions to widows 
and orphans. The often-repeated expression of it in the 
one class, and its omission in the other during a long 
period of time, is a matter of no little importance. It is 
true this provision assumed a more general form in the act © 
of May 15, 1820; but the only issue ever raised as to its 
extent, was whether it was broad enough to include all 
invalid pensions. Mr. Wirt, who gave the widest con- 
struction to it, did not consider it applicable to the half-pay 
granted to widows, but held that they could receive the 
allowance for a time previous to the date of the application. 

The clause in the act of 1853, now under consideration, 
is an enlargement of the act of 22d February, 1849. That 
act was an extension of the provisions of the second section 
of the act of July 21, 1848, which enlarged the provisionsof 
first section of the act of July 4,1836. The act last named 
has not improperly been termed the parent. The othersdo | 
nothing more than bring within its bounty classes of persons 
for whom it did not provide. There is nothing to warrant 
_ different rules of construction for these several statutes. I 
have looked in vain for any plausible reason why the pen- 
sion to a widow should commence, under one of them, at 
its date; under another, at the death of her husband; and, 
under another, at the completion of the proof. Rules which 
produce such confusion are too purely arbitrary to deserve 
the name. I assume that these acts should be construed, 
on this point, in the same manner. The case is even 
stronger than where a new law contains language similar 
to that of an older one. Here the old law is simply extended 
to a new class of persons by the subsequent enactments. 
Whatever, then, was the true construction of the act of 
July 4, 1836, is the true construction of these supplements. 

That act did receive a construction in the very year that 
it was passed. Mr. Butler gave an opinion upon it, which 
has been received as a true exposition of its requirements, 
and followed by your Department from that time until the 
present, I do not undersand that it is, even now, proposed 
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to overthrow the practice under that law; but simply to 
maintain a different view of an act which is merely sup- 
plementary. The opinion of Mr. Butler was, that the 
pension of the widow should commence at the date of the 
law, unless the soldier had died after its passage, in which 
event the pension should commence at the time of his 
decease. This construction has been sustained by a prac- 
tice of more than twenty years, and it has been virtually 
sanctioned by the repeated enlargement of the provisions 
of the law, without any attempt on the part of Congress to 
limit the time for the commencement of the pension. 

Looking alone at the words of the law, I should incline 
to the opinion that the widow or children could only re- 
ceive the monthly half-pay as it accrued at stated periods 
subsequently to the time when they became entitled to it 
by being placed upon the pension roll. This would make 
some difference to the Government as well as to them. 
For, if the widow should die, or the children become six- 
teen years of age, before the expiration of the five years, 
the pension would cease; whereas, according to the other 
construction, the whole bounty may be at once placed in 
their pockets, beyond the reach of accident. But the ne- 
cessity for saying that the law provides for a prospective 
pension, payable at stated periods, is not so perfectly clear 
as to make the opposite construction absurd. There are, 
besides, some considerations of administrative convenience 
as well as of justice to the parties which plead in favor of 
the more liberal interpretation. Under the circumstances, 
[ think the question ought now to be decided according to 
the old usage, and agreeably with the opinions of former 
Attorneys General and Heads of Department. I am there- 
fore of opinion that you will do well to restore the ancient 
practice, and treat the recent innovation according to the 
maxim, *<malus usus abolendus est.” 7 

Yours, very respectfully, 
J. 8. BLACK. 
Hon. J_acos Tuompson, 
Secretary of the Interior. 
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DUDLEY OBSERVATORY. 


When an officer of the United States entered into possession of property not 
in virtue of any public power delegated to him by the Government, or 
under any contract made with or for the Government, the Secretary of the 
Treasury has no power to protect him in the enjoyment of such rights ae 
he may have under s private contract of his own. 


ATTORNEY GENERAL'S OFFICE, 
February 8, 1859. 

Srr: I have carefully considered the questions contained 
in your letter of December 16, 1858, and [ shall now pro- 
ceed as briefly as possible to give you my opinion upon 
them in compliance with your request. Before doing so, 
however, it is necessary to allude to the facts. 

It appears that on the 21st of December, 1857, Prof. 
Bache, as Superintendent of the Coast Survey, submitted 
@ proposition in writing to Dr. B. A. Gould, Director of the 
Dudley Observatory, to the effect that he would determine 
the difference of longitude of Albany and New York, (Dud- 
ley Observatory and Mr. Rutherford’s,) for the actual 
expenses of the operation, which he estimated at six hun- 
dred dollars. The executive committee of the institution 
thereupon passed a resolution to pay the amount named 
when the work should be completed. This qualified 
acceptance did not meet the views of the Superintendent, 
and on the 22d of April, 1858, he addressed another letter 
to Dr. Gould, stating that the arrangements for the tele- 
graphic observations for longitude between Albany and 
New York were nearly completed; that he would be pre- 
pared to commence them when the amount required for 
the advances should be placed in his hands, and that he 
had no authority to advance any portion of the Coast Sur- 
vey appropriation to meet these expenditures. The con- 
tents of this letter were at his request communicated to the 
trustees, and on the 8d of May it was resolved by the execu- 
tive committee that the required sum should be immedi- 
ately paid. In pursuance of this arrangement, instruments 
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belonging to the Coast Survey were transported to the 
observatory, and the ocenpation of a-portion of the grounds 
which is now the subject of controversy, was commenced 
by the officers of the United States. ‘Subsequently, a diffi- 
culty having arisen between the trustees and the superin- 
tendent, they required that the instruments should be 
removed and that the possession of the premises by the 
Coast Survey should be given up. 

The question seems-to be whether the Government can 
maintain the Coast Survey in its present position against 
the will of the corporation whose property it is on, 

It is doubtful if the United States can exercise the right 
of eminent domain for such 9 purpose. But it is enough 
to say that it was not exercised in this case. The superin- 
tendent is not on the ground in virtue of any public power 
delegated to him by the Government, If he has any right 
to stay there he must derive it from a contract. Did the 
Government make any contract on the subject? No. 
Mr. Bache’s correspondence shows that he was acting 
without reference to the public service, and that he was 
moved rather by considerations of kindness and courtesy 
to the corporation. Not being in possession under the 
authority of the Government, nor under any contract made 
with or for the Government, what right have you to inter- 
fere in any dispute between him and other parties? It is 
hot your business to protect him in the enjoyment of such 
rights as he may have under a private contract of his own. 

Yours, very respectfully, 
J. 8. BLACK. 
Hon. Howxzxt Cons, | 
Secretary of the Treasury. 
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COOLIE TRADE. 
The Coolie trade isnot within the acts of Congress prohibiting the slave trade, 


ATTORNEY GENERAL’S OFFICE, 
Wasuineton, March 11, 1859. 

Sir: Having examined your letter of the 28th of April, 
1858, and the accompanying documents in relation to what 
is called the “ Coolie trade,” carried on by American ves- 
.sels from ports in China, I am of opinion that such trade 
does not come within the provisions of the acts of Congress 
prohibiting the slave trade. 

All the communications of the American commissioner 
show that the Coolie trade is sometimes accompanied by 
cruel circumstances, calling for restraint or prohibition. 
No remedy seems to be afforded by existing laws. 

The evil is one which Congress alone can remedy. 

Very respectfully, your obedient servant, 
J. 8. BLACK, 

Hon. Lewis Cass, 

Secretary of State. 





SALES OF MILITARY SITES. 


An act of Congress repealing all laws authorizing tho sale of military sites 
which are or may become useless for military purposes, did not repeal an 
act granting to a railroad company the eee of way over the military 
reserve at Fort Gratiot. 


ATTORNEY GENERAL’S OFFICER, 
March 11, 1859. 

Sm: I have considered, as requested, the question 
whether the sixth section of the army appropriation act of 
June 12, 1858, repeals the act of August 8, 1854, granting 
the right of way over, and depot grounds on, the military 
reserve at Fort Gratiot to the Port Huron and Michigan 
Railroad Company. 

The sixth section above referred to expressly repeals “all 
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the existing laws or parts of laws which authorize the sale 
of military sites which are or may become useless for mili- 
tary purposes.” 

To understand the object of this clause it is necessary to 
refer to several general acts in relation to the same subject. 
In 1819, Congress had provided that the Secretary of War 
should “cause to be sold such military sites belonging to 
the United States, as may have been found or become use- 
less for military purposes.” (Act of 3d March, 1819, chap- 
ter 88.) 

The fourth section of the army appropriation act of March 
8,1857, extended this act of 1819 “to all military sites or 
to such parts thereof which are orimay become useless for 
military purposes.” The act of 28th April, 1828, author- 
ized the sale of the sites of forts, arsenals, and other build- 
ings not used or necessary for the purposes for which they 
were purchased. 

Taking all of this legislation at one view, I think it is 
clear that the repealing clause above quoted was intended 
to apply to these general laws, and not to an act which 
authorizes the grant of a particular military site for other 
reasons than its want of utility. 

Congress may provide for the sale of a fort which is not 
only useful but necessary. Hence the mere fact of such 
sale being directed does not show that the military site was 
worthless. I do not understand that the Fort Gratiot 
reserve, or the portion of it granted to the railroad com- 
pany, had become unavailable for the uses of the army. 
If it had become so, a special act would not have been 
wanted to dispose of it. It can readily be conceived, on 
_the other hand, that one object of the grant was to increase 
the advantages of the position for protection and defence, 
and the law has carefully guarded against any use of the 
property which will interfere with the legitimate purposes 
of a fort. Without considering whether the “grant’’ 
authorized by the act of August 3, 1854, can properly be 
termed a sale, I am of opinion that the statute does not 
come within the description of “laws which authorize the 
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sale of military sites which are or may become useless for 
military purposes,” and that it is accordingly not repealed 
by the act of 1858. | . 
Yours, very respeetéully, 
J. 8 BLACK. 
Hon. Jonw B. Fuoyp, 
Secretary of War. 





ASSISTANT PROFESSORS AT THE MILITARY ACADEMY. 


1. Assistant professors at the Military Academy are entitled to the ‘‘ qnar- 
ters”’ of captains. 
2. The word ‘“ emolument,” in our military statutes, includes every allow- 
ance or perquisite annexed to an office, for the benefit of the officer, and 
‘by way of compensation for services. 
ATTORNEY GENERAL’S OFFICE, 
March 14, 1859. 

Sir: I have examined the question in relation to the 
allowance of quarters to assistant professors at the Military 
Academy, submitted to me in your communication of De- 
eember 13, 1858. 

The act of April 29, 1812, provides that “assistant pro- 
fessors”’ at the Military Academy shall receive “ the pay 
and emoluments of captains, and no other pay and emolu- 
ment while performing these duties.” 

As used in our military laws, the word ‘ emolument,” 
in my opinion, includes every allowance or perquisite 
arising from, or annexed to, the possession of an office, if 
# be given to the officer for his own personal use and 
benefit, and by way of compensation for services rendered, 
Quarters are so given, and whether given in money or in 
kind, are none the less an emolument. Assistant professors 
at the Military Academy, being, under the act of April 29, 
1812, entitled to the pay and emoluments of captains, are 
therefore entitled to the quarters of captains. 

Very respectfully, yours, &c., 


J. 8. BLACK. 
Hen. Joun B. Frovp, 
Secretary of War. ’ 
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PAY OF ASSISTANT QUARTERMASTERS. 


An assistant quartermaster, with the rank of captain, appointed under section 
10 of the act of February 11, 1847, is entitled to the compensation previ- 
ously provided for that grade, and not to that of regimental quartermasters 
appointed under section 4 of the sot of 1847. 


ATTORNSY GENERAL'S OFFICE, 
March 16, 1859. 

Str; Captain Jordan was appointed an assistant quarter- 
master, with the rank of captain, on the 8d day of March, 
1847. During the war with Mexico, he received the pay 
to which he was entitled, including forage for three horses. 
Since the close of the war he has received forage for one 
horse. He now claims that he was and: is entitled to 
forage for two horses. A proviso in the act of March 8, 
1845, allows officers of his grade forage for only one horse 
in time of peace; but he bases his claim upon a supposed 
similarity between his case and that of a regimental quar- 
termaster appointed under the act of February 11, 1847. 
There is no resemblance, however, between the two cases. 
The fourth section pf the act of February 11, 1847, author- 
izes the appointment of regimental quartermasters, and 
the same section fixes their pay. The tenth section simply 
authorizes the appointment of ten additional quartermas- 
ters, with the rank of Captain, without declaring how they 
shall be paid. (9 Stats. at Large, 126.) They were entitled 
to the compensation previously provided for officers of 
that grade, which was fixed by the act of 1888; while the 
proviso of the act of the 8d of March, 1845, allows them 
the forage of one horse only in time of peace. If Mr. 
Jordan does not take what the proviso of the act of 8d of 
March, 1845, allows him, he cannot legally be paid at all. 


Very respectfully, yours, &c., 
J. 8. BLACK. 


Hon. Jonw B. Froyrn, 
Secretary of War. 
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THE ‘CHIRIQUI IMPROVEMENT COMPANY. 


1, The Chiriqui Improvement Company, in establishing the validity of their 
title to certain lands, coal mines, and privileges in the province of Chir- 
igui, under a proposal to sell the same to the United States, must show: 

(a.) That the company, as incorporated by the Legislature. of Pennsyl- 
vania, is organized under its charter, and that the persons propoe- 
ing to make the sale have a right to convey the property of the 
company. 

(8.) The existeace of the grant alleged to have been made by the 
province of Chiriqui by a properly authenticated copy of it. 

(c.) That the provincial legislature, from whom the company claim to 
have acquired title, had power to make the grant from the supreme 
government, either through a provision of the constitution of New 
Granada, or by a special concession of the particular lands to the 
province; and, 

(d.) That the provincial legislature had clear authority to dispose of 
the mining rights claimed by the company, the presumption being 
that the sovereign authority over those rights is retained by the 
sovereign government. 

2. By the law of nations one government cannot enter upon the territories of 
another, or claim any right whatever therein. 

3. A grant of authority by a foreign government to a citizen of the United 
States to improve in a solid manner an old wagon road so as to make it 
fit for the transit of wheeled carriages, does not comprehend the right of 
making a railroad. 


ATTORNEY GENERAL’S OFFICR, 
March 14, 1859. 

Srr: The Chiriqui Improvement Company propose to 
the Government of the United States a sale of certain lands, 
coal mines, and privileges in the province of Chiriqui for 
the sum of —— dollars. On the validity of their title you 
ask my advice. 

Upon examination of the papers I find that the Chiriqui 
{Improvement Company was incorporated by an act of the 
Legislature of Pennsylvania, passed in 1854, with authority 
to deal in lands, work mines, make roads, &c., in Central 
and South America and Cuba. The corporators are 
named in the charter; Ambrose W. Thompson being one of 
them. I do not find any evidence that the company was 
organized by any act of its members subsequent to the 
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date of the charter. Iam therefore unable to say who are 
its officers or directors, nor do I know whether any have 
been chosen. 

A paper is produced purporting to be an ordinance of 
the provincial legislature of Chiriqui, granting to Ambrose 
W. Thompson the exclusive privilege for sixty years of 
improving “in a solid manner fit for the transit of wheeled 
vehicles, and maintaining in good condition, the provincial 
road opened more than fourteen years ago between this 
city (the city of David) and Bocas del Toro.” One of 
the articles of the ordinance provides that “no foreign 
troops or implements of war belonging thereto can pass 
over the road without permission of the general govern- 
ment of the republic.” The ordinance also concedes to 
Mr. Thompson forty thousand fanegadas of lands, the legal 
title of which he is to receive in the following manner: 
five thousand on commencing the preparatory works, ten 
thousand when two leagues of the road shall be completed, 
ten thousand when half of the road shall be improved, and 
the remainder when three-quarters of it shall be finished. 
But he can designate the locality of these lands, and have 
them measured, as soon as he may see fit. By another 
article twenty thousand fanegadas more of the public lands 

of the province are granted to Mr. Thompson on condition 
that he shall maintain at his own expense the corps of 
police necessary for the preservation of order along the 
road during the period of the privilege, and shall pay to 
the province two per cent. of the net proceeds of the road 
every six months. He is to receive his title to the last 
mentioned twenty thousand fanegadas in the same pro- 
portion and at the same time as is provided for the other 
forty thousand. Of this ordinance there is a Spanish copy 
certified by Ramon Luna, but I have no evidence of its 
genuineness. Mr. Thompson has made a deed to the In- 
provement Company. 

I cannot assume, without more proof than I have yet 
seen, that the Chiriqui Improvement Company, as incor- 
porated by the Pennsylvania Legislature, is organized, or 
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that the persons proposing to make this sale have any right 
to convey the property of that corporation. If, indeed, 
this had been proved, it would still be impossible to assert 
the existerice of the grant alleged to have been made by 
the province of Chiriqui, in the total absence of any properly 
authenticated copy. I do not think that the naked signa- 
ture of Ramon Luna is sufficient to prove cither his own 
official character, or the accuracy of the copy to which his 
ngme is appended. 

But waiving these objections to the title which the 
United States are asked to buy, there are some others to 
be considered. What right had the province of Chiriqni 
to miake such a grant as this? In all Spanish countries 
the disposition of the public lands is regarded as a high 
attribute of sovereignty, and held with great jealousy by 
the supreme governments. It is true, also, as a rule of 
public law, applying to all countries, that lands which do 
not belong to any individual or corporation are the property 
of the sovereign; it follows, therefore, that the title to these 
lands, at the date of the alleged grant to Mr. Thompson, 
must be presumed to have been in the supreme government 
of New Granada, unless some evidence to the contrary is 
produced. Chiriqui is said, in the papers, to be a provinco 
of the State of Panama, in the republic of New Grenada. 
On the dissolution of the Colombian republic in 1882, New 
Granada became an independent republic, composed of 
seven departments or states and two territories; and these 
were subdivided into thirty-six provinces. Chiriqui may be 
one of these. It is not mentioned, however, in Lippincott’s 
Gazetteer, nor in Harper’s, though both were printed a year 
after the date of this grant. The most that can be said of 
Chiriqui is, that it is a mere province, a public corporation, 
clothed with no attribute of sovereign power any more 
than a county in one of our States. If the provincial 
legislature had power to make the grant, that power must 
have been derived from the supreme government in one 
of two ways: either through a provision of the consti- 
tution, conferring it upon the provinces generally, or else 
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by a special concession of the particular lands in question 
to the province of Chiriqui. Ifit be derived through the 
constitution, that, like any other question of foreign law, 
must be regarded by us as matter of fact, and is the subject 
of proof. A copy of the constitution should be produced, 
together with the testimony of one or more credible wit- 
nesses skilled in the jurisprudence of that country, who 
could swear that it was the fundamental law of the land, 
in force there at the date of the grant. If, on the other 
hand, the title to these lands came to the province by a 
special concession from the supreme government, the act 
of concession should be produced, together with the law 
which authorized and regulated it; and the act of conces- 
sion, as well as the law, should be proved by the proper 
witnesses, accompanied by authenticated copies. 

The well-known distrust always manifested by the Span- 
ish race against foreigners, makes it natural to suppose 
that so large a concession as this to a company of foreign- 
ers would be either forbidden by the constitution and 
laws of New Granada, or else coupled with very important 
restrictions upon its use or alienation. The laws on that 
subject are not produced, and cannot be noticed by us until 
they are. An article is quoted from the constitution, in 
which it is said that foreigners shall have the same privi- 
leges as natives; but the same article is quoted at another 
place with a most important addition, which confines those 
privileges exclusively to those who reside within the terri- 
tories of the republic. Mr. Thompson and his associates 
live in the United States. 

There is no evidence that the body by whom this grant 
was made is’the proper organ of the province for making 
it. It is styled the “provincial legislature,” in some of the 
papers, but what was the extent of its jurisdiction, or how 
constituted, and with what powers clothed, does not appear. 
It may have authority to give away public lands, but more 
probably its duties are analagous to those of a county board 
or town council in this country. 

The mining rights are claimed under a denouncement, 
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which it does not appear that the supreme govern mment of © 
the government of the State of Panama ever san <=tioned. 
The proceeding was conducted under the auspices «<f what 
is called the Camara, which is said to be the saramme body 
elsewhere called the provincial legislature. Butth« power 
of that body, under either name, to interfere wr ith the 
mining rights of the supreme authority is not shovw nm. All 
mines and mining rights were carefully retained by the 
ordinances de mineria, established by the king of Spain long. 
before the independence of Mexico and the South Azam erican 
republics. Those ordinances continued in force after the 
revolutions in those countries took place. It is not K~elieved 
that the fundamental principle of them has been @hanged 
in any important respect. That principle was a meserv& 
tion to the sovereign authority of the full control over all 
mining operations within its territory, and this control was 
carefully guarded. by stringent laws. A recopilacion of 
the ordinances was made not very long ago by New Gr* 
nada, but it is not produced, and we know not what modi- 
fication it makes in the former law. But the presamaptiol 
prima facie must be that the sovereign right is retained by 
the sovereign government. 

But suppose that Mr. Thompson derived a good title from 
the province which he may convey to another individu 
or & private corporation, is the United States Government 
as a government, capable of taking the conveyance which 
he now proposes to make, and enjoying the fruits of it? By 
the law of nations, (see Vattel, sec. 92-3,) one government 
cannot enter upon the territories of another, or claim ®"Y 
tight whatever therein; for if this be done by force, 1¢ ® 
usurpation, and if it be done by any underhand bargaining 
with individuals, who have not the explicit assent of the" 
government, itis mean and unfair. Toaccomplish 1t either 
way would be a subject of just complaint, which cotald only 
be answered by the retirement of the offending natt OD 1O™ 
the territory so gained. 

It is to be observed that the privilege of makin 
road across the isthmus, has not been concededkt 
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Thompson. This right of way across the asunities is con- 
fined entirely to the improvement in a solid manner of an 
old wagon road so as to make it fit for the transit of wheeled 
carriages. He seems to think that this comprehends the 
right of making arailroad; but manifestly no fair construc- 
tion can give it that extent. Besides I may repeat as to this 
privilege, what I have said about the other concessions, that 
it is a thing which can be derived only from the supreme 

government. This comes from the province, without any 
proof that the supreme government had previously vested 
it there. 

For these reasons, and for some others, which I think it 
unnecessary in my present hurry to mention, I must decline 
to certify that the title of the Chiriqui Improvement Com- 
pany is valid. 

Very nw your, oe 
3 8. BLACK. 
Hon. Isaac Toucey, 


Secretary of the Navy. 





TAXATION OF UNITED STATES PROPERTY. 
A city has no power to tax United States property within her limits. 


ATTORNEY GENERAL’S OFFICE, 

March 16, 1859. 
. §rr: I have tie honor to acknowledge the receipt of 
yours of February 24, 1858, requesting my opinion as to 
the right of the city of Cincinnati to tax United States 
property within the limits of said city. 
- Iam clearly of opinion that the property referred to is 
not subject to taxation by the city of Cincinnati. 

Very respectfully, your obedient servant, 
J. S. BLACK. 
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JUDICIARY OF THE TERRITORIES. 


The construetion of the acts of Congress, so far as they relate to a Territory, 
properly belongs to the judges of the territorial supreme court. 


ATTORNEY GENERAL’S OFFICE, 
March 16, 1859. 

Sir: I have the honor to acknowledge the receipt of 
yours of January 16, 1858, enclosing a letter from the 
Governor of New Mexico, in which he requested my opin- 
ion as to the correctness of the construction given by the 
judges of that Territory to certain acts of Congress. 

The construction of the acts of Congress, so far as they 
relate to that Territory, properly bélongs to the judges of 
the territorial supreme court; and this office, having ne 
power of review, can express no opinion as to the correct- 
ness of their decision, unless some case should arise 
requiring its action. | : 

I herewith return Governor Rencher’s letter. 

Very respectfully, your obedient servant, 


J. 8. BLACK. 
Hon, Lewis Cass, - 4 


Secretary of State. 





FEES OF DISTRICT ATTORNEYS. 


No district attorney can recéive, on any: one day, more than one per diem 
for the services of that day. 


ATTORNEY GENERAL’s OFFICE, 
March 16, 1859. 

Sr: I have the honor to acknowledge the receipt of 

yours of the 22d ultimo. The point now submitted was not 

raised in your communication in reply to which my opinion 

of August 25, 1858, was written, and, of course, I did not 
then consider it. 

The question to which you now desire an answer is 

whether United States attorneys are entitled to more than 
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one per diem on the same day, even if the attorney may 
have attended upon the circuit or district court, and ap- 
peared before a United States commissioner, on the 
examination of a person charged with crime. 

In the act of the 26th of February, 1858, there is no 
provision authorizing the payment of more than one per 
diem on the same day, and I think its spirit clearly intends 
that no district attorney shall receive, on any one day, 
more than one per diem for the services of that day. 

Very respectfully, your obedient servant, - 
J. S. BLACK. 
_ Hon. Jacos THompson, 
| Secretary of the Interior. 





PROMOTIONS IN THE ARMY. 


4 


The two regiments of cavalry, raised under the act of March 3, 1855, are a 
distinct arm of the service, and as such regulate promotions therein. 


ATTORNEY GENERAL’S OFFICE, 

| March 16, 1859. 

Sir: I have the honor to state, in reply to your letter of 
7th February, 1858, in relation to certain communications 
from officers of the army, on the subject of promotion 
therein, that, having examined the laws bearing upon the 
subject, 1am of opinion: ) 
_ Ast. That the War Department may lawfully regard the 
two regiments of cavalry raised under the act of March 8, 
1855, (10 Stats. at Large, 639,) as a distinct arm of the ser- 
vice, and as such regulate promotions therein. 
_ 2d. That the third paragraph of General Order No. 4, 
of March 26, 1855, is not in conflict with the laws of the 
United States, 

Very respectfully, your obedient servant, 
| J. 8S. BLACK. 
Hon. Joun B. FLoyp, 
Secretary of War, 


. 2 
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JUDICIAL AUTHORITY OF THE UNITED STATES COMMISSIONER 
TO CHINA. 


The judicial authority of the United States commissioner to China is restricted 
to the five ports mentioned in the treaty with that nation. 


ATTORNEY GENERAL’S OFFICE, 
| March 16, 1859. 

Sir: I have examined the question submitted to me in 
your communication of April 21, 1858, relating to the juris- 
diction of the United States commissioner and consuls in 
China. 

‘The third article of the treaty | with China provides that 
‘the citizens of the United States are permitted to frequent 
the five ports of Kwang-Chow, Amoy, Fuchow, Ning-Po, 
and Shanghai, and to reside with their families and trade 
there.” 

The twenty-fifth article of the same treaty provides that 
all questions in regard to rights, whether of property or 
persons, arising between citizens of the United States in 
China, shall be subject to the jurisdiction and regulated 
by the anthorities of their own Government. 

The third section of the act of August 11, 1848, pro- 
vides “that in regard to civil rights, whether of property 
or persons, the said functionaries are hereby vested with 
all the judicial authority necessary to execute the provisions 
of said treaty, and shall entertain jurisdiction in matters of 
contract, at the port where or nearest to which the contract 
was made, or at which it was to be executed; and in all 
other matters, at the port where or nearest to which the 
eause of controversy arose, or at the port where or nearest 
to which the damage complained of was sustained; any 
such port above named being always one of the five men- 
tioned in the treaty; which jurisdiction shall embrace all 
controversies between citizens of the United States or 
others, provided by said treaty.” (9 Stats. at Large, 276.) 

The seventh section of the same act says, “that each of 
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the consuls aforesaid, at the port for which he is appointed, 
shall be competent,” &c. 

From the articles of the treaty between the United States 
and China, and the sections of the act of August 11, 1848, 
above cited, it is clear that the United States commissioner 
to China is restricted in the exercise of his judicial authority 
to the five ports mentioned in the treaty. 

Very respectfully, your obedient servant, 
J. 8. BLACK. 

Hon. Lewis Cass, 

Secretary of State. 





COMPENSATION OF RAILROAD COMPANIES FOR MAIL SERVICE. 


Under the act of March 3, 1845, the maximum allowance for the conveyance 
of any number of mails in the daytime is three hundred dollars per mile. 


ATTORNEY GENERAL’s OFFICE, 
March 16, 1859. 

Sm: The communication from your Department of the 
27th of December, 1858, in relation to compensation to be 
allowed to railroad companies for mail service, has been 
considered. 

I think the construction heretofore given by your De- 
partment to the acts of Congress on the subject is right. 

The nineteenth section of the act of March 3, 1845, (5 
Stats. at Large, 738) under which the question arises is 
somewhat obscure. But I can gather from the whole section 
no other meaning than that which confines the maximum 
allowance for any number of mails in the day time to three 
hundred dollars per mile. The first proviso of that section 
clearly authorized an addition of twenty-five per cent. to 
that maximum for night service. But the second proviso 
relating to more than two daily mails does not, in my judg- 
ment, warrant an allowance beyond the maximum of three 
hundred dollars to which reference is made. 

-The “ uniform construction” of your Department, men- 
tioned in the communication I have received, is entitled to 
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great weight, and has often been recognized by the 


Supreme Court as a safe rule of interpretation. I ama wa. 
able to discover any good reason for departing from it. 


Very respectfully, yours, &c. | 
ene ome gs BLACK. 


Hon. J. Hott, 
Postmaster General. 





JURISDICTION OF UNITED STATES CONSULS IN TURK EY. 


Under the act of August 11, 1848, the United States consuls in Turke=>y have 
judicial powers only in criminal cases, 
ATTORNEY GENERAL’S OFFICE, 
March 16, 1&3 59. 

Sir: I have examined the question submitted to 2mme in 
your communication of October 2, 1857. 

The twentieth section of the act of August 11,1848, gyves 
authority to United States consuls in China to rece X we an 
award from referees chosen by the parties, open the same, 
and if it is accepted, render judgment, and “‘executiorm shall 
issue in compliance with the terms thereof.” 

The twenty-second section of the same act says, “tha at the 
provisions of this act, so far as the same relate to crimeS com 
mitted by citizens of the United States, shall extend to 
Turkey, under the treaty with the Sublime Porte, of May 4, 
1830, and shall be executed in the dominions of the Sublime 
Porte, in conformity with the provisions of said treaty, by 
the minister of the United States, and the consuls ap po! 
by the United States to reside therein, who are hexeby @ 
officio vested with the powers herein contained for he PU™ 
poses above expressed, so far as regards the punisJemen of 
crimes.” (9 Stats. at Large, 279.) 

From the section of law above quoted, it isclear #1t ies 
United States consuls in Turkey have jurisdiction only 0 
criminal cases. 


Very respectfully, your obedient servant, 
J. 8. BL-ACE- 
Hon. Lewis Cass, 


Secretary of State, 


—— ee 


ee el 
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HUGHES’ CASE. 


The appointment of a commissioned officer is not perfected, and is entirely 
within the power of the President, until a commission is issued. 


ATTORNEY GENERAL’S OFFICE, 
March 17, 1859. 

Sir: From the papers accompanying your letter of the 
22d November, 1858, in relation to the appointment of 
C. F. Ruff as captain in the regiment of mounted riflemen, 
it appears: 

1st. That by an act of Congress of the 19th ie, 1846, a 
regiment of mounted riflemen was raised. 

2d. That on the 27th of May, 1846, Bela M. Hughes, of 
Missouri, was nominated by the President to a captaincy 
in that regiment, was confirmed by the Senate, the appoint- 
ment was announced, and orders issued by the Secretary 
of War to Hughes to report himself. . 

8d., On the 5th of June, not having received notice of 
his appointment, Hughes wrote to the President in relation 
to his application for a commission in the new regiment, 
in which he announced, for certain reasons therein men- 
tioned, he was induced “to withdraw my name as such 
applicant. ” 

4th. The President having received this letter, nominated 
on the 7th of July, 1846, Charles F. Ruffas captain in the 
regiment, “in place of Hughes, declined;” that appoint- 
ment was confirmed by the Senate 

On the 8th of July, Hughes signified his acceptance of 
the appointment, but Ruff having in the meantime, 
received the appointment, he, and not Hughes, was com- 
missioned. 

The legality of Ruff’s appointment is now contested by 
B. 8. Roberts, who insists that Hughes was, on the 7th of 
July, ‘de facto and de jure in the full possession and enjoy- 
ment of the rights and subject to the obligations and duties 
of captain in the regiment,” and that Roberts himself, 
having on the organization of the regiment been appointed 
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senior first lieutenant, he and not Ruff, by the Army Regu. 
lations was entitled to the appointment of captain, mnade 
on the 7th of July, “‘in the place of Hughes, declined?” 

It is very clear to my mind that the claim of Mr. Roberts 
is not maintainable. The appointment of captain was not 
perfected until the commission was issued. 

No commission ever issued to Hughes under the apyroint 
ment made on the 27th of May, 1846; stepshad been taken 
by the President to fill the post of captain, but the appoint 
ment was incomplete, and on the 7th of July, it was era tirely 
within the power of the President to control it, ancl sub 
stitute another, either with or without the declination of 
Hughes. The declination might be a reason forthe rea 
dent to act, but his power did not depend upon it. 

Hughes not having received a commission, was mots 
captain in the regiment either de jure or de facto. 

Ruff’sappointment wasin my opinion an original ap» _point- 
ment within the scope of the presidential power, ancl there 
is no reasonable ground to dispute its legality. 

Very respectfully, yours, &c. 
eee SSS BACK 





Hon. Joun B. FLoyp, 
Secretary of War. 





SALE OF MILITARY RESERVATIONS. 


‘Under the act of March 3, 1819, authorising the Secretary of Was to canes 
to be sold such military sites as may become useless for military P 

. the Secretary has power to annul and set aside asale, made by <° 
sioners appointed to carry the act into execution, at any time befor? 
confirmation by him, for any just cause. 


mmis- 
final 


ATTORNEY GENERAL’S OFFICR, 
March 17, 1.859. 
Six: Your letter of the 10th of January, 1859, with the 
accompanying documents, shows that certain commis 
sioners, having been appointed by the Secretary of “War 0 
make sale of the military reservation of Fort Ripley > in Min- 
nesota, the lands were surveyed and divided pursuant ” 
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instructions and offered at public sale on the 20th October, 
1857. The commissioners in the report of their proceedings 
state, among other things, “that proclamation was made at 
the opening of the sale that no claims, aside from those that (Be 
had been previously entered, would be allowed, that all Seen 
persons had full right to bid, that competition was invited w! Resa 
by the Government for the lands offered, and that, upon . psxth 
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the appearanee of combination or of riotous disturbanceon i (asi‘aLs 
the part of the bidders, the lands would be withdrawn and 1) | 
the sale not be permitted to proceed! | 

‘That the sale proceeded quietly and without apparent 
combination until the whole lands so offered were disposed 
of, at prices varying from one to twenty cents per acre, _, | 

‘That certificates were issued to a portion of the pur- | 
chasers only; the balance we concluded to withhold until 
we had made our report, and referred the matter to pone 
consideration for confirmation or otherwise.”’ : 

This report being submitted to the Secretary of War for 4 
final action, he annulled and set aside the transaction in 
consequence of the inadequacy of the price offered for the 
land, making the following endorsement upon the report: 
“ This sale is annulled and set aside.” 

By the act of March 8, 1819, the Secretary of War was 
authorized, under the direction of the President, to cause 
to be sold such military sites as may have been found or 
become useless for military purposes. It was undoubtedly 
the contemplation of Congress that when a sale of the pub- 
lic property should be made, it would be for a reasonable 
and fair price, and not a sacrifice at a nominal sum. It 
would be the imperative duty of the Secretary to sanction 
only a fair sale, and a fair sale implies a fair price. 

A sale of the Fort Ripley reservation being deemed 
expedient, commissioners were appointed to carry it into 
effect. They were mere agents or instruments of the 
Department through whom the Secretary would cause a 
sale to be made. Their action and the whole proceedings 
were subject to the approval of the Secretary, and until © 
they were sanctioned by him there was no sale. Upon 
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a et, 
report being made to jim, it was within his discretiomm apd 
power to annul and set aside the sale. Until final oop. 
firmation by the Secretary, he has a right to set asicle the 
proceedings for any just cause, and no cause could be wore 
just than the gross and manifest inadequacy of the price 
offered. 
Very respectfully, your obedient servant, 


J. 8. BLACK 
Hon. Jonny B. Froyn, 


Secrethry of War. 





COMPENSATION OF COUNSEL EMPLOYED BY A DEPAR'IMENT. 


1. The act of February 26, 1853, regulates the amount of compensation pay- 
able to counsel, employed by the head of a department, by the aggreement 
between the department and the counsel. 

2. In forming his judgment, the head of a department may submit the que 
tion to the President, and adopt his opinion as tothe proper sam to be 
allowed. 

3. When such a submission is made, and the head of the department offers ps 
pay the sum fixed by the President and no more, he adopts, as 118 own 
judgment, the opinion of the President. 

4. The matter cannot be reopened by a succeeding head of the department 
after it has been thus adjudicated by his predecessor. 


ATTORNEY GENERAL’S OFFICE, 

March 17, 1859. 

Sir: From your letter and the accompanying pape™ ™ 
relation to the case of John M. Gregory, it appears that 9 
claim of five thousand dollars was presented DY Mr. 
Gregory for legal service rendered the United States 
defence of certain suits in the State courts of Virgins, 
the request of the head of the department. This claim 
being submitted by the Secretary of War to president 
Pierce, he, on the 21st of January, 1857, returned th © ee 
to the War Department endorsed with his opiniox® 7 ee 
the claim was-regarded as exorbitant, and that » carefu 
examination of the whole case had led him to the conelu- 
sion that five hundred dollars would be ample com Pe™*™ 
tion for the services rendered.” 
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On the 3d of February, 1857, the Secretary of War 
communicated to Mr. Gregory that his claim had been 
submitted to the President and returned to the Department, 
and that the allowance of five hundred dollars, authorized 
by the President, would be paid on presenting an account 
to the Department, should this settlement be satisfactory, 

The settlement not being satisfactory to Mr. Gregory, 


he afterwards presented the claim for five thousand dollars’ 


to the present Secretary of War, who has decided that 
“this case having been adjudicated by a preceding admin- 
istration, I decline to reopen it.” 

At the request of Mr. Gregory the case is submitted to 
me for my opinion on two questions : 

1st. Whowas the proper officer to fix the compensation? 
| 2d. Whether his claim has been acted on and closed? ' 

It is properly remarked by Mr. Gregory that I have no 
power to pass on the question of fact, or to establish the 
quantum meruit of his services, and the reference is made 
only upon the Pony of law involved in the ARES 
inquiries, 

1st. The act of Congress of February 26, 1853, to iepilints 
the fees and costs to be allowed clerks, marshals, and attor- 
neys of the circuit and district courts of the United States, 
and for other purposes, (10 Stats. at Large, 162,) provides 
that there shall be allowed as compensation “ for the ser- 
vices of counsel rendered at the request of the head of a 
department, such sum as may be stipulated or agreed on.” 
The head of a department requesting the service, of course, 
is the proper person to stipulate or agree upon the sum to 
be paid. But in forming his judgment the head of a 
department may submit the question to the President and 
adopt his opinion as to the proper sum to be allowed. 
This submission was made in the present case, and that 
the President’s opinion was: adopted by the Secretary of 
War as his own judgment is manifest by the Secretary’s 
letter offering to pay the sum fixed by the President, and 
no more. Whether Mr. Gregory was or was not allowed 
as much as he deserved for his services, I am of opirtion 
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that the sum was fixed in a proper manner and by the 
proper person. 

2d. The communication of the Secretary of War- of the 
8d of February to Mr. Gregory was, in my judgment, an 
adjudication of the claim in conformity with the Pressz dent's 
opinion, by the head of the department. The claina there 
fore has been acted on and closed. 

Very respectfally, yours, &c., 
J. 8. BLA CE. 
Hon. Jouw B. Froypn, 
Secretary of War. 





COMPENSATION OF MARSHALS UNDER ACTS PROHIBITING THE 
SLAVE TRADE, 


1. The President may make such regnlations as he deems expedient’ for thé 
keeping, support, and temoval of negroes captared and delivered t & 
marshal of the United States, under the act of March 3, 1819, t© Pro 
hibit the slave trade. 

2. He may allow compensation to the marshal for the duties required hint 
beyond his commissions for disbursements, and such compens#t?° 5 
payable out of any appropriations to carry the act into effect. 

8. The marshal’s accounts are not required to be certified by a judge under 
the act of August 16, 1856, nor to be taxed under the act of August 31, 
1852, but should be certified and taxed in accordance with such regula- 
tions as the President may deem expedient for their authenticatioD- 

4. The compensation is to be made in accordance with the regulation ® Pre 
scribed by the President for the safe-keeping, support, and ren ovel of 


the negroes, and not by analogy to any fees prescribed by the act of 
February 18, 1853. 


5. The judiciary fund is not applicable to sach charges, and fhey can only as 
paid out of a special appropriation by Congress for the par por 
carrying into effect the act to prohibit the slave trade. 


ATTORNEY GENERAL’s OFFICE, 
March 18, 185°. 
Sir: From your letter of the 25th February, 185 9> and 
accompanying papers, it appears that under the prow1# 108 
of the acts prohibiting the slave trade, three hundred 
and six Africans, cargo of the brig Echo, captured by 
the United States brig Dolphin, were delivered tO the 
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custody of the United States marshal for the district of 
South Carolina, that for the expenses incurred by the mar- 
shal on account of the Africans while in his custody, for 
their safe-keeping, support, removal from the State, there 
has been paid out of the judiciary fund under the provision 
of the eleventh section of the act of August 81, 1852, (19 
Stats. at Large, 99,) the sum of $2,497.57. 

The marshal now presents a further claim for seven 
thousand six hundred and fifty dollars “ for receiving, cus- 
tody, and care of three hundred and six Africans, cargo of 
the brig Echo, captured by the United States brig Dolphin, 
Lieutenant J. N. Maffitt commanding, at the same rate 
allowed to the sheriffs of the State of South Carolina, for 
similar service, viz: twenty-five dollars for each negro 
received,” and upon that claim the following questions are 
submitted by you for my opinion. 

1. Does the law authorize compensation to be paid to a 
marshal for services rendered under the special acts of 
Congress for the suppression of the slave trade, beyond 
eommissions to which he is entitled for disbursements ? 

2. If it does, must such accounts be certified by a judge 
under the first section of the act of August 16, 1856, as in 
other cases, or must they be specially taxed and approved 
by the President, under the eleventh section of the act of _ el a oe 
31st August, 1852? (10 Stats. at Large, 99.) RR ie 

8. At what rate is compensation to be made? Is it to be ey) a ae a ee 
made by analogy to any fees prescribed by the act of Feb- ia eee ea’ 
ruary 26, 1853; and if to any, which? or those allowed to a SS 
sheriffs for similar services by the law of the State in which CL elie ie i Seas 
the same is rendered ? 2) Ao aa a ae 

4, Can such charges, in any event, be paid out of the ee eee) Le: 
judiciary fund? Must they not be paid out of an appro- ee eae ee 
priation specially made by Congress for that purpose? ~ WOOP teh hh) bess 

The negroes taken into the port of Charleston by the DAMM) Hint) Besse: 
United States brig Dolphin, were captured under the first ())) 0) EEE seen 
section of the act of March 3, 1819, to prohibit the slave oR soo 
trade, (3 Stats. at Large, 532, 533,) and that act required 
them, when taken into port, to be delivered to the marshal 
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of that district. The second section of the act auth <>r ized 
the President to make such regulations as he may cdleem 
expedient for the safe-keeping, support, and rew=moval 
beyond the limits of the United States of all such ne gx rocs, 
as may be so delivered, and brought within their juz m~isdic- 
tion. The eleventh section of the act of August 31, 13852, 
(10 Stats. at Large, 99,) authorizes the President to allow 
the payment out of the judiciary fund of extraor~edenary 
expenses incurred by ministerial officers in executire g& the 
laws of the United States, under a special taxation «<of the 
district or circuit court of the district where the se= rvices 
are rendered. As the act of Congress required the m <2gyr0es 
to be delivered to the marshal, it was his duty to re=ceive, 
take care of, and support them, and he was entit:Led to 
reimbursement, 

The claim now presented is not for extraordinary eacgr7enes 

incurred in the execution of the laws of the ‘J zalted 
States, nor is it made under a special taxation of the ‘is 
trict or circuit judge, and hence payment cannot be allowed 
by the President out of the judiciary fund under the #t of 
August 81, 1852. The first section of the act of Februasy 
26, 1853, regulating the fees of marshals, &c., provideS that 
in lieu of the compensation now allowed by law to marshals, 
&c., therein specified, the compensation specified by his 
act, and no other compensation, shall be taxed or allowed. 
This act contains no provision for compensating the ™4 
shal for the duties required by the act to prohibit the elave 
trade, nor is any mode of taxation or allowance for 8" 
services prescribed. But power is expressly given t© me 
President to make such regulations and arrangemeD& ® 
he may deem expedient for the safe-keeping, support» and 
removal of the negroes, and special appropriation has P*? 
made by Congress to carry this act into execution. ; 
. Under this power a just allowance for the marsbels 
service may be made by a regulation of the Presidents 8%! 
allowance to be fixed as the regulation shall direct» pot 
there is no law or analogy for the rate of allowance c]21 med 
by the marshal. The services he performed are not si 
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to the services performed by the sheriffs of the State of 
South Carolina, for which, under the acts of that State, he 
receives twenty-five dollars for each negro. 

An act of the Legislature of South Carolina, passed 
December 19, 1835, more effectually to prevent free negroes 
and other persons of color from entering into the State, 
and for other purposes, prohibited free negroes and other 
persons of color from coming into the State on board of . 
any vessel, and provided, among other things, that if any 
vessel should arrive in any port of the State from any other 
State or foreign port having on board any free negro or 
person of color as a cook, steward, mariner, or in any 
other employment, it should be the duty of the sheriff to 
apprehend such free negro or person of color, and confine 
him closely in jail until the vessel shall be hauled off and 
ready to proceed to sea, and that the captain of the vessel 
shall be bound to carry off such person and pay the ex- 
penses of his or her detention. In this act certain excep- 
tions were made in favor of national vessels, and various © 
regulations and penalties were provided for enforcing its 
provisions. But the sheriff’s fees for the performance of 
his duties were not prescribed by this act, nor does there 
seem to have been any fees or compensation allowed by 
the laws of the State beyond the ordinary per diem allow- 
ance for the support and maintainance of personsimprisoned 
in gaol. This act was amended by another act passed 20th 
December, 1856. The amendatory act made some further 
exceptions in favor of vessels driven into the ports of South 
Carolina by stress of weather, mutiny, or other controling 
causes. It also exempted free negroes or persons of color on 
board of vessels voluntarily entering into the ports of that 
State, on condition that their arrival was duly reported by - 
the master of the vessel, and bond given with five hundred 
dollars penalty that they should remain on board and obey 
the laws of the State; and it was made the duty of the 
master of the vessel to make report of such negroes or 
persons of color, and give bond as required by the act; on 
failure of these conditions the bond was to be forfeited and 

20 
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the vessel subjected to the provisions of the former act. 
It was made the duty of the sheriff on the arrival of a vessel 
to ascertain whether the provisions of the act were com- 
plied with, “and in case he should find that such regulations 
were not complied with, he shall be entitled to receive from the 
captain of the vessel a fee of twenty-five dollars for each free 
negro or person of color found therein.” 

Now, it is plain that the fee of twenty-five dollars for each 
negro on board the vessel allowed to the sheriff of South 
Carolina by the act of 1856, was a penalty imposed upon 
the captain of a vessel for violating the laws of the State. 
Between that fee and the claim of the marshal for receiv- 
ing, custody, and care of the Africans taken into Charles- 
ton by the brig Dolphin, there is no analogy. The fee 
which the sheriff is entitled to claim from a ship-captain 
by reason of his breach of the State laws, bears no simi- 
larity to the service rendered by the marshal in executing 
the laws of the United States in respect to the megroes 
taken into the port of Charleston by the brig Dolphin, 24 
_ the sheriff’s fee affords no analogy to regulate the marshal’s 
compensation. In answer, therefore, to your intetrog’ 
tories, I am of opinion— | 

1. That the law authorizes the President to make such 
arrangements and regulations as he may deem expedient 
for the safe-keeping, support, and removal of negroes 
captured and delivered to the marshal under the provisions 
of the act to prohibit the slave trade, and under this 
authority a just compensation may be allowed to the mar 
shal for the duties required of him, beyond his commissions 
for disbursements under the regulation of the Presid ent, if 
he deem it expedient; such compensation to be paid ©vt of 
any appropriation to carry that act into effect. 

2. Such accounts should be certified and taxed in accor: 
ance with such regulation as the President may “‘ deem 
expedient” for theirauthentication. They are not required 
to be certified by a judge under the act of 16th August 
1856, nor to be taxed under the act of August 31, 1852, 
for neither of those acts apply to the subject. 
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3. The compensation is to be made in accordance with 
such arrangement or regulation as the President “may deem 
expedient for the safe-keeping, support, and removal of 
the negroes.” It has no analogy to any fees prescribed by 
the act of February 26, 1858, for no similar service is 
therein specified, nor is there any analogous service by 
sheriffs of the State of South Carolina. 

4, The judiciary fund is not applicable to such charges, 
and they can only be paid out of a specific appropriation 
by Congress for the purpose of carrying into effect the act 
to prohibit the slave trade. 

In view of the public exigencies for the enforcement of 
the act to prohibit the slave trade, I would recommend 
that a. regulation should be made by the President, 
analogous to the enactments of Congress for the allowance 
of fees not specifically provided for. 

By such regulation the expenses incurred by the marshal, 
and just compensation for his services, may be ascertained 
by a special taxation of the court of the district in which 
the services may be rendered, and upon the allowance of 
the President payment may be made out of the proper 
fund. That regulation might’be in the following form : 


REGULATION. 


Whereas, by the second section of the act of Congress, 
passed March 3, 1819, entitled an act in addition to the 
acts prohibiting the slave trade, the President of the United 
States is authorized to make such regulations and arrange- 
ments as he may deem expedient for the safe-keeping, 
support, and removal beyond the limits of the United 
States of all such negroes, mulattoes, or persons of color 
as may be delivered and brought within their jurisdiction ; 

And whereas no provision is made by law for the com- 
pensation of the marshal and payment of the expenses 
incurred by him in execution of the laws aforesaid ; 

It is hereby ordered and directed, that the following reg- 
ulation be, and the same is hereby, established : 

That whenever negroes, mulattoes, or persons of color 


, 
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shall be delivered to the marshal of any district of the 
United States, under the provisions of the act in addition 
to the acts prohibiting the slave trade, passed March 3, 
1819, the necessary expenses incurred by the marshal in 
the performance of his duties under said act, and his 
reasonable fee or compensation for such services shall be 
specially taxed by the district or circuit court where the 
services have been or shall be rendered, and payment shall 
be made to the marshal of such sum or sums as may be 
allowed by the President upon such taxation, such payment 
to be made out of the appropriation by Congress for carry- 
ing into effect the laws prohibiting the slave trade. 

Such regulation by the President would provide for the 
case now pending, and others that may hereafter arise 
under the act. 

Very respectfully, your obedient servant, 


J. 8. BLACK. 
Hon. Jacos THOMPSON, 


Secretary of the Interior. 





ENTRY.OF TOWN SITES. 


Under the act of May 23, 1844, the mayor of a town has authority to make 


an entry of the public lands occupied as the town site as the official organ 
of the corporate authorities. 


ATTORNEY GENERAL’S OFFICE, 
March 21, 1859. 

Sir: In compliance with the request contained in your 
letter of this date, relative to the suspended entry of the 
town site of Kearney city, Nebraska Territory, I have to 
say, that I can see nothing on the face of the entry which 
ought to prevent a patent from issuing. It was made by 
the mayor. The Commissioner of the Land Office thought 
at first that it should have been made by the city council. 
The act of 1844, which governs the subject, does not say 
that it must be done by either, but by the corporate au- 
thorities. (5 Stats. at Large, 657.) Now, the mayor is no 
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less a portion of the corporate authorities than the council. 
Besides, I do not know (and I suppose you do not) whether 
there is any council under the charter of Kearney city. At 
all events, it appears that the mayor, being an official 
organ of the city corporation, has made an entry, with the 
assent of all other parties. The presumption is a fair one, 
that he was authorized to do so. If he was, then he is 
the proper corporate authority. It is very clear that when 
the mayor, in the execution of his official duty, entered the 
land on which the city stands, acknowledging all the 
proper obligations and trusts which he could and should 
have assumed for the benefit of the inhabitants, their title 
(that of the inhabitants) becomes perfectly good, and that 
it must be enforced in any court of law or equity. The 
object of the law was to give the owners of lots a good 
title to their property. When the patent issues under this 
entry they will have a good title, and I do not see the 
practical use nor the legal necessity of requiring another 
entry to be made. 
I am, respectfully, yours, &c., 

| J. 8. BLACK. 
Hon. Jacos THompson, 

Secretary of the Interior. 





THE FLORIDA MOUNTED VOLUNTEERS. 


The Florida mounted volunteers, called into service under a requisition of 
the President, of May 28, 1857, are entitled to an allowance of forty cents 
per day for the use and risk of their horses, 


¢ ATTORNEY GENERAL’S OFFICE, 
March 21, 1859. 

Srr: I have considered your letter of the 11th, submit- 
ting the question whether the Florida mounted volunteers, 
called into service under a requisition of the President, of 
May 28, 1857, can lawfully be paid the allowance of forty 
cents per day for the use and risk of their horses. 

These volunteers entered the service of the United 
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States subject to the provisions of the act of Marrecch 19, 
1836, which provides “ that each non-commissioned <> filicer, 
musician, artificer, and private, of all mounted com y~oanics, 
shall be entitled to receive forage in kind for one horse, 
with forty cents per day for the use and risk there-of, ex- 
cept horses killed in battle or dying of wounds rece 4 ved in 
battle.” (5 Stats. at Large, 7.) a: 

Looking at this act alone, no person could dow Bt that 
the Florida mounted volunteers were entitled, ura der its 
provisions, to receive forty cents per day for the wase and 
risk of their horses. But the question proposed ax~1ses on 
the proviso in the clause of the act of March 3, 1899, 
which makes an appropriation for the payment of these 
troops. The proviso is in these words, “that no gzreater 
pay or commutation be allowed than are authori zed by 
law to similar troops of the United States army.’? Does 
this prohibit the allowance of forty cents per day bove 
specified? At first view it would seem to prescacibe the 
same pay and commutation for the volunteers thaat are 
received by mounted soldiers in the regular army, wh are 
not entitled to any compensation for the use and risk of 
horses. But, upon reflection, I am satisfied that 1€ 48 
not the intention of this proviso to interfere with the rté 
of payment prescribed by the act of 1836. I shall state 
briefly my reasons for this opinion: 

1. In the first place, we must not construe the act 10 
such a manner as to impair the contract between the Gov- 
ernment and the volunteers, if it can reasonably receive 4 
different interpretation. ; 

2. We should not place a construction upon it which 
will repeal by implication, as to these Wolunteers, the P'® 
visions of the former act, if it be possible that both of 
laws can stand together. 

3. Mounted troops in the regular army are supplied 
with horses by the Government, while volunteers fur®'® 
their own. To declare that there shall be no differenc® 
their pay under these circumstances would be manifestly 


unreasonable. 
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These considerations have led me to the conclusion that 
the proviso was intended merely to fix a standard of com- 
pensation for the volunteers in those particulars in which 
there had been none established by law. To accomplish 
this it adopts the pay and commutation of similar troops 
in the army. But in no event could this rule be properly 
extended further than there was found to be a similarity 
between the two corps. It depends entirely upon their 
resemblance, and where they have nothing in common the 
rule is inapplicable. 

I am therefore of opinion that the Florida volunteers are 
entitled to the allowance of forty cents per day for the use 

- and risk of their horses. 
Yours, very respectfully, 
J. S. BLACK. 
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Hon. Joun B. F Loyp, 
Secretary of War. 
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ATTENDANCE OF WITNESSES BEFORE COURTS-MARTIAL. 


1. There is no law authorizing a court-martial to compel the attendance ot 
witnesses who are not in the military service. 

2. Witnesses who are not in the military service cannot be compelled to make 
depositions to be used in evidence before courts-martial on the trial of 
cases not capital. 


iil 
eh 


a8 
f 
; 
; 
\ ‘ ) 
ia 4 
. rid. i" 
4 
: ; 
id 
\ | 
ih 
7; | 
M4 : 
} ! 


ATTORNEY GENERAL’S OFFICE, 
March 22, 1859. 

Str: I have before me your communication of March 1, 
1859, asking answers to the following questions: 

1. Is there any power in a court-martial to compel the 
attendance of witnesses who are not in the military service ? 

2. If there is, what is the proper compulsory process for 
obtaining them? 

8. If there is not, may not witnesses who are not in the 
military service be compelled to make depositions, when 
they are needed to be used in evidence before courts-mar- 
tial, on the trial of cases not capital ? 
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There is nothing in the laws of the United States za tathor. 
izing and organizing courts-martial that gives the= xm. any 
power to enforce the attendance of witnesses who zare not 
in the military service. 

The seventy-fourth Article of War provides that << onthe 
trial of cases not capital before courts-martial, the <leposi- 
tion of witnesses not in the staff or line of the army aay be 
taken before some justice of the peace and read in eva clence: 
Provided, The prosecutor and the persons accused are 
present at the taking of the same, or are duly x2otified 
thereof,” (2 Stats. at Large, 368.) 

This provision would authorize depositions talxen in 
accordance with it to be read in cases not capital- The 
judiciary act of the 24th September, 1789, authorizes depo 
sitions to be taken before a justice of the peace ancl other 
officers and tribunals, and gives authority to the justi 
judge, or tribunal, to compel the attendance of a witness 2 
testify. But this power is expressly limited to civil C28: 
Attendance before a court-martial is a duty of those 
engaged in military service, and their attendance may ¢ 
compelled. But over civil witnesses and persons not s22) © : a 
military law, power of compelling attendance to testify 12 
a matter pending before a court-martial has not PCC? 
vested either in the court-martial, or in any civil] m2S'* 
trate, judge, or tribunal. If such power has ever PC& 
exercised by any judge, it has been merely discretion 2T- 

It is said by a writer on courts-martial: “But witb rela- 
tion to civil witnesses the power of courts-martial is pot i 
enlarged. This arises from the fact that they can 120° 
rently possess no authority over persons not subject to mili- 
tary law. The case is similar to that of a witness residing 
in a foreign country, whose presence is desired at @ e1vil 
court. The English law makes it incumbent on the ©¥!/ 
judges, or courts, to issue subpoenas for the attendan< of 
civilians as witnesses before a court-martial when ap DP! 
tion is made. It is to be wished that a similar law w 9 !2 
force in the United States_requiring the judges of the 
Supreme, circuit, district, and other courts of the United 
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States, to summon witnesses to attend a court-martial or 
other military court under a subpena. It would seem, 
however, that though this is not required of them by law, 
any United States judge may, at his discretion, issue such 
subpoena when applied to for the purpose. At least the 
writer has been informed, that in one case at least a United - 
States judge did issue such subpena.”’ (O’Brien Mil. Law, 
195.) 

In answer, therefore, to your question, it is my opinion— 

1. There is not any power in a court-martial to compel 
the attendance of witnesses who are not in the military 
service. | : : 

2. Witnesses who are not in the military service cannot 
be compelled to make depositions to be used in evidence 
before courts-martial on the trial of casés not capital. 

Very respectfully, your obedient servant, 


J. 8. BLACK. 
Hon. Joun B. F oyp, 


Secretary of War. 





DISMISSAL OF DEFAULTING OFFICERS. 


Under the act of January 31; 1823, the President has power to dismiss a 
defaulting officer without first giving him notice of the charges reported 
against him. 

ATTORNEY GENERAL’s OFFICE, 
March 22, 1859. 


Srr: I have considered the question presented in yours 
of the 12th, whether the President can dismiss a default- 
ing officer under the act of January 31, 1823, without first 
giving him notice of the charges reported against him. 
That act requires every officer or agent charged with the 
disbursement of public money to render his accounts with- 
in a specified time; and the third section enacts that every 
officer or agent offending against the provisions of the law 
‘shall, by the officer charged with the direction of the 
department to which such offending officer is responsible, be 
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promptly reported to the President of the United States, 
and dismissed from the public service: Provided, "I" that in 
all cases where any officer,in default as aforesar<d, shall 
account to the satisfaction of the President forsuch «cle fault, 
he may be continued in office, anything in the foxm~e going 


‘ provision to the contrary notwithstanding.” (3 Stats. at 


Large, 723.) 

This act designated a summary proceeding agaim st pub- 
lic defaulters. The report of the officer charged with the 
direction of the department is a finding or judgmera t upon 
the fact of the default, and without notice or furt her in- 
quiry authorizes an immediate dismissal by the President 
from the public service. The proviso was desia- ned to 
permit the President to receive a satisfactory accota Dt and 
excuse for the default, if deemed proper by him, before 
final action. But it imposes no obligation upon Inim 
give notice or wait for explanations. 

It may possibly result from this construction tbat ™ 
movals may occasionally be made unjustly. The accounts 
of an officer may be sent and not arrive within the PFOP™ 
time, or may never reach the departments at all. 2 eas 
present case it is alleged that they were properly sent» and 
lost by an unavoidable accident; that duplicates wer© Zh 
warded and were received by the War Department pefore 
the dismissal, but that this fact was not made know” to 
the President. I do not know these facts, but I pelieve 
them to be true; and they are the grounds of a strong 
appeal for a reconsideration of the whole case. But I P#V¥° 
done my duty in answering your question of law. It will 
be yours to see that an honest man and faithful officer shall 
suffer as little as possible from causes for which he is ” ot 
to be blamed. 
Yours, very respectfully, 

J. 8. BLACE- 
Hon. Joun B. Froyp, 
Secretary of War. 
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Removal of Boston Post Office. 


REMOVAL OF BOSTON POST OFFICE. | 


After the date*of the act of March 3, 1859, and the removal of the post 
office at Boston from State street, the Postmaster General had no authority 
to restore the office to State street until the indemnity provided for in the 
proviso to the seventh section of that act was furnished. ° 


ATTORNEY GENERAL’S OFFICE, 
March 24, 1859. 

Sir: The seventh section of the act of 1859, making 
appropriations for sundry civil expenses of the Govern- 
ment, passed on the 3d instant, is as follows: 

“That the post office in Boston, Massachusetts, shall 
not be removed from its present location until after the 
next session of Congress: Provided, The remonstrants 
against its removal will indemnify the Government for 
any additional expense growing out of any contracts for 
another site.” (11 Stats. at Large, 430.) 

At the date of this law the Boston post office was, in 
point of fact, upon State street. Letters were delivered 
there, the mails were received and opened there, and all 
the business of the office continued to be done there until 
the 5th of March, two days after the passage of the law. 
Previous to that time the Boston postmaster, acting under 
the orders of your Department, had determined to change 
the office to the corner of Sumner and Chauncey streets, 
had made preparations to that end, and had removed some 
portions of the furniture and fixtures. But that does not 
change what is undoubtedly the truth, that the post office 
was on State street on the 3d day of March, 1859. It is 
equally certain that when Congress passed the law above 
‘quoted it was understood to be a prohibition of the very 
removal which did take place two days afterwards. 

But it is said that the postmaster did not know of the 
passage of the law on the 5th of March, when he made the 
removal. That fact may be important to his own con- 
science, but the law was violated notwithstanding. An act 
of Congress becomes a law and is binding upon the whole 
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country at the moment of its passage, and the maxi mn that 
ignorance of the law excuseth no man, applies ins tantly. 
The post office was, therefore, illegally removed fr<»mm the 
place where Congress said it should remain to mriother 
place at which Congress, by clear implication, decl zared it 
-should not be. This violation of the law being com mitted 

by mistake, the remedy is a removal of the office bback to 

the place from whence it was taken. 

But this law requiring the post office to remainat’ State 
street, is coupled with a proviso or condition that the xz~emon- 
strants against its removal shall indemnify the @Jnited 
States against any expenses arising out of any contz-act for 
another site. Unless this condition be fulfilled axad the 
proviso satisfied, the section itself will be inoperatiw © > aud 
the prohibition of the removal will be null. Befoxre YY 
’ can bé asked to restore the office to State gtreet, the se 
nity provided for must be furnished. The indemnity ™2U* 
be a full and entire reimbursement in cash to the J eae 
States of all the money already expended or now due *” 
payable, together with such security as you may @eC™ 
entirely adequate and sufficient to prevent the Gover? ment 
from being called on hereafter to pay out of the Tre28U'Y 
any more money upon the same account. I need not 
that this indemnity must be tendered in due form DY 
remonstrants, and within a reasonable time. . 

Very respectfully, yours, &c., 
J. 8. BLACE- 


the 


Hon. J. Hott, 
Postmaster General, . 
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CLAIM OF MINNESOTA" 


Where Congress made a grant to a railroad company of certain lands in Min- | 1 4 H ede ie meetin 
nesota, and repealed the act at the same session, the Secretary of the Inte- . ee eS 
rior was advised, in the absence of any possession on the part of the com- | = 
pany, of the lands, or trespasses committed thereupon, that there was no ~ Vanna | eet 
reason that the United States should consent to bring an amicable action to ‘ Ph Becoue 
try the title. 


ATTORNEY GENERAL’S OFFICE, 
March 28, 1859. 
Sir: A saieow’ company in Minnesota obtained a large - 
quantity of the public domain within that State under a 
grant made by Congress to the Territory in 1854, but about 
two months afterwards the law was repealed by the same 
Congress. The Commissioner of the General Land Office 
and the Secretary of the Interior have decided without 
hesitation that the railroad corporation has no claim or title 


whatever to the land which they are asking for. But the aie) iat bo cao 
friends of the parties interested, or the parties themselves, 1 PY B settee 

not satisfied with the decision of the proper executive de- ieee 
partment, desire the privilege of contesting the question 1) 4 Rn iors 
before the Supreme Court. This, they seem to think, can Uk pats 4 oes ae 


only be effected by consent of the United States. They 
have appealed directly to you, and I think they understand 
your response to have been favorable. I cannot construe 
anything done or said by you upon the subject as a pre- 

- emptory order upon this office to do or abstain from doing 
the thing which those gentlemen demand. . 

I am altogether unable to see why the Government 
should turn out of its ordinary and proper course for the 
purpose of aiding these men in establishing a hostile claim. 
It is not our policy to invite litigation nor multiply law 
suits against the United States. The Government should al} 

/ know how to protect its own land, and if for that purpose, a | ) 
resort to the judicial tribunals of the country shall become | a 
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necessary, we can choose in good time the form of proceed- 
ing we shall institete, whether criminal or civil. 

It is suggested that a decision of the Supreme Court will 
clear up the title to all this large quantity of land, and thus 
save a great deal of litigation hereafter. This considera- 
tion might have some weight if the title of the Government 
were at all doubtful. But it is not., The claim of the 
railroad company is as bald as it can be. No judgment of 
any court can make the right of the United States more 
clear than it is already. The company’s counsel, I am 
aware, think otherwise, and I respect their opinion, with- 
out seeing the least merit in the title itself. I suppose it 
to be a rule for public officers that their conduct must 
always be governed by their own judgment, and not by 
that of others who are acting in the interest of adverse 
parties. It is proposed to make the United States plaintiffs, 
and the Minnesota Railroad Company defendants in this 
amicable action. What shall we sue them for? They 
have done no harm to the Government for which a suit at 
law is necessary. They have not, so far as I am advised, 
taken possession of, or committed any trespass upon, the 
public lands. We might, to besure, formally charge them 
with certain grievous trespasses which they never com- 
mitted and they could admit them to be true. But this 
would make the foundation of the case a mere sham; and 
all courts’ punish and rebuke counsel who are instrumental 
in bringing forward cases not based on some actual wrong, 
and for the mere purpose of getting a judicial opinion on 
questions of law. 

But notwithstanding these objections, if you will make a 
direct order it shall be obeyed. In that case, I shall con- 
sider myself relieved of all responsibility and look no 
further into the business than may be necessary to carry - 
out your wishes. If you leave the subject to be managed 
by this office in the usual, and as I conceive, the proper 
way, the United States will continue to treat the lands in 
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question as they treat other portions of the public domain, 
paying no heed whatever to the unfounded claim of the 
railroad people unless some effort should be made to take 
possession or do other injury to the public rights. In the 
latter event the most direct road will be taken to procure 
indemnity for the past and security for the future. 
Very respectfully, yours, &c., 
J. 8S. BLACK. 

The PRESIDENT. 


/ 





JURISDICTION OVER HOG ISLAND LEDGE. 


The commissioners of the harbor of Portland have no authority to prevent 
the deposition of stone or other materials deemed necessary by the officers 
of the United States for the construction of a fort on Hog Island Ledge, in 
that harbor. 


ATTORNEY GENERAL’S OFFICE, 
March 29, 1859. 

Sir: From your letter and the accompanying documents 
in relation to the jurisdiction over the site of the fort on 
Hog Island Ledge, in Portland harbor, it appears that the 
commissioners of the harbor of Portland, claiming authority 
under the State, over the harbor and its tidal waters, have 
forbidden the deposition therein of stone or other materials 
deemed necessary by the officers of the United States for 
the construction of the fort, and claim that authority must 
be obtained from them for continuing the work. 

Whatever powers may have been conferred by the State 
of Maine upon the commissioners of Portland harbor over 
tidal waters, they are subordinate to the constitutional 
power of Congress for the regulation of commerce and for 
the common defense of the United States. The construc- 
tion of anew fort on Hog Island Ledge has been authorized 
by Congress, and is designed for the protection of com- 
merce and for common defense. The Legislature of Maine 
has ceded to the United States jurisdiction over Hog Island 
Ledge for the purposes of this fort. By an act passed April 
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17, 1857, “jurisdiction is ceded to the United States over 
Hog Island Ledge, in the harbor of Portland, Maine, to 
include all of said ledge above or within low-water mark, 
and so much without low-water mark as shall be bounded 
by lines drawn seven hundred yards distant from, and 
parallel to, the fort to be built thereon.” 

The assent of the State has thus been given to such 
measures within the defined boundaries, as may be proper 
for the works. The exclusive judgment of their propriety 
belongs to the authorities of the United States. The case 
submitted seems rather a technical claim of power by the 
commissioners, than any serious dispute or objection to what 
has been done. But in my opinion the harbor commis- 
sioners have no jurisdiction or control over the subject. 
The authorities of the United States are not bound to con- 
sult them, nor to ask their permission in the prosecution of 
this work, and any interference with the work or interrup- 
tion of it, under cover of authority from the State, would 
be unlawful. | 

Yours, very respectfully, 


3 J. 8S. BLACK. 
Hon. Joun B. Froyp, 


Secretary of War. 


THE CASTILLERO CLAIM. 


1. In the case of a private land claim in California, based on an alleged grant 
from Mexico, the counsel for the United States should not be directed by 
the President to consent to the admission of evidence which they believe 
to be corrupt and false. 

2. If there are original documents. in the archives of the Mexican govern- 

' ment which tend to support the case of the claimant, the President should 
not solicit that government to furnish them, but the Government of the 
United States should wait until that of Mexico shall make a voluntary 
tender of the documents, and then examine into their character with 
great care, holding Mexico responsible for any aid she may wilfully give 
in support of a false claim against the United States. 

3. The declaration contained in the tenth article of the treaty with Mexico, 
that no grant whatever of land in California had been made by the 
Mexican government after May 13, 1846, although the same was elimin- 
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ated by the Senate, and also the terms of the protocol, signed by the 
commissioners on the exchange of ratifications, on May 26, 1848, con- 
stituted a solemn and impressive averment by the Mexican government 
that no grant whatever of lands in the territory of California had been 
made after the 13th of May, 1846; and the United States cannot, with 
propriety, ask the Republic of Mexico to assert the validity of a grant 
alleged to have been made subsequently to that date. 

4. The Mexican claimant was bound by the affirmation made by his govern- 
ment, and should look to it, and not to the United States, for redress for 
the injury, if any, which was inflicted. 

5. The affirmation thus made by the Mexican government is overwhelming 
evidence that no grant, purporting to have been made subsequently to 
the 13th of May, 1846, was in existence among the Mexican archives at 
the date of the treaty. 

6. Although the existence of papers in certain offices of the Mexican govern- 
ment, supporting such an alleged grant, may have been established by the 
certificate of American officials, and their genuine character proved by 
the oaths of Mexican witnesses, the experience of the Government in 
similar cases shows that the claim may be wholly false. 

7. The United States shanld not permit the confirmation of a spurious claim 

toa mine in California, even though it should be made to appear that 
the price of the product of the mine has risen and may continue to rise 
in the market in consequence of the restriction of the privileges of the 
claimants. The cause should be determined by the rules of law, and not 
by the principles of political economy. 


ATTORNEY GENERAL’S OFFICE, 
March 28, 1859. 


Sir: The counsel of Andres Castillero, and his asso- - 


ciates, have invoked your interference in the case pending 
between them and the United States in the district court 
for California. You ask what answer, in my opinion, 
should be given them. 

The land in dispute consists of two leagues, which include 
the New Almaden quicksilver mine; surpassing in richness 
every other mine on the globe. Its present possessors 
have taken ore out of it worth a million of dollars per 
annum, for the eight years they have had it. It is prob- 
ably capable of yielding a much larger product. 

Castillero is a Mexican citizen; his associates are chiefly 
Mexican and British. The claim to this land and mine 
was set up and conducted in the name of Castillero before 


the land commissioners. 
21 
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In June last the district attorney, in pursuance of instruc- 
tions from this office, filed a bill on the equity side of the 
circuit court of the United States for California, charging 
that the pretended title of the parties in possession undcr 
Castillero was fabricated and fraudulent, and praying an 
injunction against any further working of the mine until 
the termination of the pending cause. 

The court patiently examined the case, heard the argu- 
ments of counsel, and awarded the injunction as prayed for. 
It only remains to bring the claim to a final hearing in the 
district court, where I have no reason to doubt it will be 
rejected. The counsel employed by the claimants against 
the United States now ask that you will do one of the five 
things following: 

I, Direct the counsel of the United States to consent that 
the copies of certain papers in the claimant’s possession 
shall be admitted in evidence. 

II. Order them to adopt some measure which will satisfy 
themselves that the copies are correctly taken. 

ITI. Order them to procure other copies of the same 
papers in such manner and by such agents as they may 
select. 

IV. Solicit of the Mexican government the original. 
papers relating to Castillero’s transaction with it concern- 
ing this grant; or-—~ | 

V. Ask of Mexico a copy of all such papers, authenti- 
cated by the great seal of the republic. 

It will be proper to consider these demands in their con- 
secutive order. 

I. The counsel of the United States cannot possibly con- 
sent to the admission of evidence which they believe to be 
corrupt and false. In this case they do believe that the 
copies of the papers produced by the claimants before the 
Land Commissioners, and in the circuit court, are not satis- 
factorily authenticated; and they further believe that the 
originals are themselves fraudulent fabrications. Of course 
we make it a point of conscience and principle to oppose 
evidence of that kind. 
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holding Mexico to the full measure of the responsibility 
she will incur by any aid she may wilfully give in the sup- 
port of a false claim against the United States. 

V. The last measure proposed is, that you ask of Mexico 
copies of these papers authenticated under the great seal. 
To this, as a diplomatic move, the objections are the same 
as soliciting the originals. The great seal of Mexico is 
needed for the proper authentication of these documents, 
or else itis not. If not, it is vanity to ask that it be affixed. 
If, on the other hand, it be necessary, then Mexico knows 
it as well as we, and may place it there or not, according 
to her own good pleasure. Butit is urged that the Mexican 
law forbids such a use to be made of the great seal of the 
republic. This is not believed to be the true interpreta- 
tion of the law. At best, it is but a presidential decree, 
and may be altered at the will of the executive. At all 
events the existence of such a law is no reason why we 
should make the request desired. My opinion upon all 
these points would not be different, even if'I believed Cas- 
tillero’s title to be honest; but I cannot resist the convic- 
tion that it is morally and legally destitute of all claim to 
our respect. Such I suppose to have been the opinion of 
my immediate predecessor when he took his appeal from 
the decree of the Land Commissioners. Itis fully concurred 
in by our able and learned district attorney in California, 
and by the special counsel of the United States, who have 
carefully and thoroughly examined it. Moreover, the 
judges of the circuit court could not have awarded the 
injunction without believing the title to be unsound. The 
counsel on the other side very confidently believe us to be 
mistaken. We must be governed by our own opinion, not 
by theirs. But after the assertions which they have made 
and recorded in favor of the title, it is no more than right 
to state some of the grounds on which we differ from them. 

The indemnity which this country received for the 
expenses of the war, for the injuries which provoked it, 
and for the large sum paid to Mexico at its close, consisted 
altogether in the cession of territory. When we agreed to 
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accept satisfaction in that shape, it became important to fix 
the latest date at which Mexican titles were to be recog- 
nized, and express instructions not to leave that question 
in any doubt, were given by the Secretary of State to the 
Commissioner. In the projet drawn up by Mr. Buchanan, 
a formal proviso was inserted, declaring all grants after the 
13th of May, 1846, to be null and void. The Mexican 
Commisioners objected to the proviso on a point of national 
decorum, but they affirmed that no grant had been made 
after the day mentioned, “and this they knew.” They 
were requested by the American Commissioner to make 
sure of the fact stated by them; and they did so in a man- 
ner which left, as they suid, no shade of doubt; and then 
a formal declaration was inserted in the treaty at the con- 
clusion of the tenth article, to the effect following: ‘The 
Mexican government declares that no grant whatever of 
land in any of the territories aforesaid (including Califor- 
nia) has been made since the 13th day of May, 1846.” 
Upon the faith of this declaration the treaty was negotiated. 
The tenth section was stricken out by the Senate on 
account of the unauthorized provision it contained with 
respect to Texas grants; but the affirmation of the fact 
above mentioned was not thereby affected. Subsequently, 
upon the exchange of ratifications at Queretaro, on the 26th 
of May, 1848, in order to remove any doubt that might 
arjse in consequence of the elimination of the tenth article, 
2 protocol was made and signed by the Commissioners on 
both sides, which is in the following terms: 

“These concessions, notwithstanding the suppression of 
the tenth article of the treaty, shall preserve the value 
which they have in law, and the grantees may avail them- 
selves of their lawful title before the American tribunals. 
According to the law of the United States those are lawful 
titles to property of every kind, movable or immovable, 
existing in the ceded territories, which may have been law- 
ful titles under the Mexican law up to the 13th of May, 


1846.”’ 
Now let it be remembered that the recommendation 
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alleged to have been made by the Junta de Mineria of 
Castillero’s denouncement is not alleged to be earlier tha m 
the 13th of May. The ratification is dated on the 20th, 
and the pretended grant of two leagues, according to the 
admission of the parties, was on the 23d of May, 184G~- 
The Mexican government, after strict inquiry and exanra1— 
nation, having, in the most solemn manner and under the 
most impressive circumstances, affirmed to the Gover~x2— 
ment of the United States that no grant whatever of lan cis 
in the Territory of California had been made after the 13 ka 
of May, 1846, with what face can that government ne> wv 
assert the contrary? With what regard to common px-<>— 
priety can the United States ask the republic of Mexico © 
do this thing—to violate her own honor, to falsify her oww 3. © 
declarations, and to break her solemn pledge, after proc =z &7- 
ing an advantageous treaty of peace upon the faith of ix ¥ 
If it be said that the declaration of the Mexican Co xx2- 
missioners was a mistake, and that a private person shows 1c 
not be compelled to suffer by it, the answer is very pla 2 =. 
He should seek redress from the nation which inflicted th © 
injury. Let him look to his own government whic} 
pledged its honor that no such grant existed, and no& ©£2 
the United States who took the pledge astrue. Castille =<» 
like every other Mexican citizen, was bound by the af## =~ 
mation which his government made. But, whatever na 4 
be thought of the legal effect of this affirmation made PI 
the Mexican government, it is highly important in anotla &? 
point of view. Is it not overwhelming evidence that ™?#@ 
grant such as that now alleged was in existence among . 
Mexican archives at the date of the treaty? Does it mo! 
prove beyond a doubt that the papers which you are ask= &' 
to solicit were the fabrications of a later period? It #4 
almost impossible that such an affirmation could have be &™ 
made if these papers had been in the possession of t° 
Mexican government in May, 1848. The declaratiO™ 
related to a point which was material in the negotiation S ’ 
to which the attention of the Mexican government ww? 
specially directed; upon which they had full means of 
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knowledge; about which they made careful and repeated 
examinations, and on which they declared they had not a 
shade of doubt in their minds. That the present existence 
of Castillero’s papers, in certain offices of the Mexican 
government, has been established by the certificate of 
American officials, and their genuine character proved by 
the oaths of Mexican witnesses may be all true; and the 
counsel of Castillero no doubt think this fact amply suf- 
ficient to silence the opposition of the Government to their 
claim. But Iam not of their mind. The inference they 
draw is not consistent with our past experience in similar 
cases. Other claims have been equally well attested and 
yet wholly false. Limantour’s title to the city of San 
Francisco, and the islands and military points on which 
the naval hospital, fortifications, and national defenses of 
the United States are erected, was better authenticated 
than this one'of Castillero pretends to be. Its genuine- | east 
ness was attested by the signature of a Mexican Secretary DAN, sind “Shien a: 
of State, who had previously been a foreign minister, and |G) eT ogee 
is now a judge of the supreme court; it was sworn to by a 
Mexican statesman who had a reputation as high as any of 
his class; and it was certified under the hand of the presi- 
dent of the republic in a communication addressed from 
the national palace at Mexico to the Land Commissioners. 
But all of these seeming marks of authenticity were placed Macey. |} 

there to cheat and defraud. It was afterwards demon- ‘ic Socecoe 
strated and solemnly adjudged that Bocanegra’s attestation Bl. 32 sagen 
was a shameless falsehood; Castanares was perjured, and 
Arista, the president, was engaged with the others in a 
scandalous conspiracy to impose upon the courts of the 
United States. 

Blank grants bearing the signature of a distinguished 
commandante general and governor of the Californias, 
purporting to be dated before the war, and ready to be 
filled up afterwards with lands and mines belonging to the 
United States, have been found in the hands of miscreants _ Srvnenes 
who were in close correspondence with high officers of the wey | LM BSsecnme 
Mexican government. In this very case certain startling Le Se 
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disclosures have already been made. The correspondera ce 
of the parties in possession has been discovered and pro-. 
duced in court. It proves that long after the conquest, 
designs were formed, plans discussed, and measures 
adopted to place such papers as these in the Mexicam 
archives. It shows that in 1847, 1848, and 1849, it ws 
proposed among them to procure documents of title to tn 1s 
land and mine, “with dates arranged,” to be placed, << 2 = 
proper government custody,” to be duly copied and cex-t2- 
fied by Mexican, American, and British officials. Ita lso 
appears that after many months of delay and discussia <> 
concerning the form of the papers to be procured, Castill <=2- © 
and Barron set out for the city of Mexico to find such papeza--S, 
and, within a few weeks afterwards, the copies filed wrt 
Castillero’s petition to the Land Commissioners appear~ £@ 
have been found and certified according to previc>» =28 
arrangement. 

That the Castillero party, or some of them, have beo@ & ® 
tempted to use the reckless venality of Mexican officers #<>* 
their own supposed advantage, seems to have been regarcl & d 
by the court as an established proposition. Mexican C@&¥~ 
tificates, made at their instance, were produced in cota E* 
and filed of record, and were afterwards admitted to %@ 
false from beginning to end. The circuit court very jus t# ly 
said that “when a certificate of this character is procux”&—‘ 
from a Mexican notary by some of the defendants in t ¥2#* 
case, and by them filed as an exhibit, the court is su-e@ 15 
justified in regarding with suspicion not only all docume x2 ©* 
which are authenticated in a similar manner, but all tho?“ 
of which the genuineness is assailed by other proofs.” 

It appears further, that in December, 1849, there we™ © 
two documents of nearly the same import among t!?© 
archives at Monterey, and of such a character as to mza = © 
it certain that one was a forgery. One has disappear@ ©’ 
and another has been authenticated by the certificate of 
Mexican notary, at the instance of:the defendants, and th.<** 
certificate demonstrated to be, in nearly every word of it, 
untrue. 
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The land was not formally taken possession of under this 
titie until long after the occupation of California by the 
American forces. It was then done clandestinely, and 
accompanied with a written statement, by the chief partner 
in the concern, to the authorities at Monterey, that there 
was no ore there. The statement was, of course, known 
to be false, and the person who made it simultaneously 
wrote to his partner, and told him of the trick he had played. 

I will not weary you with any discussion upon the details 
ofthe evidence. I have probably said enough to show that 
the facts and the law of the case are in favor of the Govern- 
ment. The mine belongs to the public. We are trustees 
of the public, and will surrender it to no one, and least of 
all to men who claim it after such a fashion, and under such 
a title as Castillero and his confederates produce. 

There is another claim under Justo Larios, carried on in 
the name of Charles Fossat, which is also pending in the 
district court. The genuineness of this grant has not been 
denied. But its location is disputed, and we have good 
reason to believe that we will finally defeat the efforts of 
the claimants to locate it upon the quicksilver mine. The 
Castillero and the Fossat party are both of them keenly 
conscious that the success of one may be ruin to the hopes 
of the other. Each has therefore been willing to furnish 
documents, produce evidence, and make arguments against 
the other. They have both been permitted to do so. It 
would have been grossly unjust to have excluded a party 
interested to the amount of millions from all participation 
in the proceeding, on the mere technical ground that he 
was not named on the record. But while this privilege 
of being fully heard was conceded to both, and was largely 
used by the Castillero party, the United States has dealt 
with all the claimants at arm’s length, and shown partiality 
to none. The mine (I say it again) belongs to the public, 
and the public right should be maintained by all proper 
and just means. It is urged that the price of quicksilver 
has risen since the injunction, and may rise still higher 
unless these claimants are restored to the unrestricted 
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privilege of working the mines. This argument has mo 
weight. The cause is to be determined by the rules of law, 
and not by the principles of political economy. The comn- 
dition of the quicksilver market, whether good or bad, w a 11 
not make it proper to confirm a spurious claim, or to re} @ct 
an honest one. It may be a misfortune that the supply <f 
@ necessary article is diminished for a short while, but wwe 
cannot for that reason let the claimants back unless thrae@{y 
show a good title. Neither is this proceeding a departta K€ 
from the liberal policy heretofore pursued by the Uniteea 
States towards the workers of mines in general. BZ“ Ine 
miners who go upon public land, acknowledging the t1rtle 
of the Government, and claiming nothing but what the 
Government is willing to concede them, are in a condita<>m 
wholly different from these parties. What I assert is sim _> I- 
the right and the duty of the Government to protect ites <= Lf 
and its citizens against foreigners who come with fabrica F< d 
titles from Mexico in their hands, to monopolize laa-s=¢ 
quantities of the richest mineral land on the globe, excl ea <2 
ing therefrom and driving away the honest persons w7 © 
would otherwise have wrought them. 

In conclusion, I have only to say that this cause ou <= rat 
to be treated like other important causes in which t 1 
United States are a party. Let us yield everything tia 
law and justice demand; sift doubtful claims to the bott> ™= 
and show no qufrter to those which appear to be corrua pt 

Very respectfully, yours, &c., 


J. 8. BLACK - 
The Presipent. 
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APPLICATION OF WITHERSPOON & SAFFELL. 


Where proposals were invited for carrying the mail on a certain route, and 
the contract was awarded to certain parties who afterwards transferred it 
to others who were simply competitors at the bidding for the contract, at 
was held, that the Postmaster General had no authority to annul the con- 
tract under the statute providing for the dismissal of a mail contractor who 
shall have combined to prevent bidding for a mail contract. 


ATTORNEY GENERAL’S OFFICE, 
March 29, 1859. 

Sir: I have before me yours of 18th instant relating to 

the application of Messrs. Witherspoon & Saffell to be 
_ released from.a contract for carrying the mail on route No, 
9519. 

The facts of the case, as shown by the records of the 
department, and the letter of the Hon. Mr. Jewett, are 
these: Witherspoon & Saffell had been contractors for 
carrying the mail on the above route. At the expiration 
of their contract the route was advertised to be let. 
They offered to take it at the rate of $2,495 per annum. 
J. B., D. C., and G. R. R. Dunn offered to take it at the 
rate of $1,000 per annum, and perform the same service. 
Their offer was accepted and the contract given to them. 
On the 6th of September, 1858, on the application of the 
parties, the contract was transferred from Dunn to Wither-. 

' spoon & Saffell, who have since performed and are now 
performing the service. They now ask that the service be 
reduced, or that the contract be abrogated and the route 
advertised and re-let, and they base their claim on an 
alleged combination. 

But this alleged combination appears to have been noth- 
ing more than a determination by Dunn to underbid 
Witherspoon & Saffell, and thus obtain the contract. The 
very object of the law in receiving bids, is to get the ser- 
vice done at the cheapest rate by awarding the contract to 
the lowest bidder. And the present case exhibits the wis- 
dom of the law, for Witherspoon & Saffell knowing the 
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service have assumed Dunn’s contract at $1,495 per annu m2 
less than their own bid. 

The twenty-eighth section of the act of July 2, 18BG, 
(5 Stats. at Large, 87,) prohibits the Postmaster Genexr-zal 
from entering into any contract with persons who haw ©& 
combined to prevent bidding for mail contracts, and it alsa@ 
provides for the dismissal of any mail contractor so offer <2— 
ing; but that section can in no way be made to apply tot la & 
case now under consideration. The facts do not show 222 
combination to prevent bidding for the contract. 

I can see nothing in this case that would authorize tka & 
Postmaster General to annul the contract. 

Witherspoon & Saffell were the contractors at the tix <& 
the contract was made at the reduced rate, and they shoca 1 <i 


have known whether they could afford to take it at thazat& 
rate or not. — 


Very respectfully, 


J. 8. BLACK. 
Hon. J. Hott, 


Postmaster General. 





PENFIELD'S CLAIM. 


In respect to a claim that a certain patent had been infringed in the ma x3 “*— 
facture of pontoons for the use of the army of the United States, it wo 
held, that a report of the head of the Engineer Department and also of «27+ @ 
Commissioner of Patents that the pontoons were not covered by the pat <= *=* 


in question, constituted sufficient evidence to show there was no infrin >< 
ment as alleged. 


ATTORNEY GENERAL’S OFFICE, 
March 29, 1859. 

Siz: From your communication and the accompanyi ©? & 
papers in relation to the claim of G. H. Penfield for tD<— 
infringement of Stanton’s patent, it appears that certca 3 ™* 
parties furnished forty wagon floats for the use of the arog” 
under command of General Harney, in Oregon, they clai 37+ 
ing the lawful right to furnish them, and agreeing t@ 
indemnify the Government against any patentee. G. E1- 
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Penfield, owner of a certain patent granted to General 
Henry Stanton, claims that the devices used in these floats 
infringe Stanton’s patent, and he has presented to the War 
Department a demand of $5,000 for the right to the forty 
floats used by General Harney, and offers to sell the entire 
right for the use of the army for the sum of twenty thou- 
sand dollars. On reference to the Engineer Department, 
that office has reported that the pontoons or floats used by 
General Harney ‘“‘are not covered by the patent of General 
Stanton.” The matter being also referred to the Patent 
Office, with a specification of the devices used by the Gov- 
ernment, the Commissioner of Patents has reported that 
it does not appear from an examination of the records of 
that office ‘that such floats or pontoons as those specified 
are covered by any American patent.” 

I can conceive of no better evidence than is furnished 
by the reports above mentioned that G. H. Penfield has no 
just claim upon the Government for any infringement of 
the patent he holds. It is my opinion upon that evidence 
that there has been no infringement of Stanton’s patent, and 
that the judgment of the Engineer Department and the 
Commissioner of Patents is evidence against Mr. Penfield’s 
offer and against his claim, which you ought to regard as 
conclusive. 

Very respectfully, yours, &c., 
J. 8. BLACK. 
Hon, Joun B. Fuoyp, 
Secretary of War. 
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HORSES LOST IN THE MILITARY SERVICE. 


1. Under the act of March 3, 1849, mounted volunteers are entitled to con- 
pensation for horses lost or destroyed by unavoidable accident while in 
the service of the United States. 

2. The receipt of commutation for forage is not conclusive evidence that the 
soldier had previously elected to take it; but it throws on him the burden 
of showing that he could not obtain forage in kind. 


ATTORNEY GENERAL’S OFFICE, 
April 18, 1859. 

Str: I have saneieeed your letter of February 28, in 
relation to compensation for horses lost in the military ser- 
vice of the United States, and I shall endeavor by a brief 
and general view of the subject to answer substantially the 
proposition submitted by the parties to which you have 
called my attention. 

The act of 18th January, 1837, entitled “an act to pro- 
vide for the payment of horses and other property lost or 
destroyed in the military service of the United States,” 
was limited in its duration to the close of the (then) next 
session of Congress, but it was continued in force from 
time to time by several reviving and supplementary acts, 
the last of which, approved March 2, 1847, provided that 
the act of January 18, 18387, “and all other acts or parts of 
acts relating to the same subject” should be “continued 
in force for the period of two years from and after the third 
day of March, 1847 ;” on the eve of the termination of that 
period Congress passed the act of March 8, 1849, contain- 
ing substantially the same provisions that had been em- 
braced in the previous laws. Jt would seem to have been 
the intention of this legislation to embody in one act and 
continue in force the existing enactments which were about 
to expire. Without, however, undertaking to decide that 
the act of March 8, 1849, covers every case which was em- 
braced in the act of 1837, and its supplements, I can safely 
affirm that it does make provision for the loss of horses by 
unavoidable accident. The second section enacts among 
other things that any person who has lost or shail lose, or 
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has had or shall have destroyed by unavoidable accident, 
any horse, mule, ox, wagon, cart, boat, sleigh, or harness, 
while such property was in the service aforesaid, (that of 
the United States,) shall be allowed and paid the value 
thereof at the time he entered the service. (9 Stats. at 
Large, 415.) 

It can be argued with but little effect that this language 
does not apply to the loss of a horse by a mounted volun- 
teer. Such a case is clearly embraced both by the letter 
and spirit of the enactment. 

I am therefore uf opinion that mounted volunteers are 
entitled to compensation for horses lost or destroyed by 
unavoidable accident while in the service of the United 
States. | 

This view of the subject will, I presume, render it un- 
necessary to say whether claims filed and perfected before 
the 3d of March, 1849, under the act of 1837 and its sup- 
plements, were defeated by the expiration of that law before 
their allowance; because these claims, so far as they have 
come to my knowledge, are covered by the act of March 
8, 1849. 

Another question submitted by your letter is this: “Ifa 
horse died for want of sufficient forage, is the volunteer or 
other owner not entitled to be paid its value, although he 
may have received commutation for forage long after the 
death of his horse ?”’ 

Upon this point I have little to add to the views contained 
in my opinion of May 26, 1858. But it appears to be neces- 
sary, in order to avoid misconception, to say that I do not 
consider the receipt of the commutation by the soldier con- 
elusive evidence that he had previously elected to take it. 
It is, however, some evidence of such election, and throws 
upon him the burden of showing that he demanded and 
could not obtain forage in kind, or that the circumstances 
were such as to give him no choice in the matter. 


Yours, very respectfully 
J. 8, BLACK. 


Hon. Joun B. Fuioyp, 
Secretary of War. 
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CLAIMS OF COMMANDER RINGOLD AND LIEUT. HARRISON. 
Those officers are entitled to duty pay under the act of 1859. 


ATTORNEY GENERAL’S OFFICE, 
. May 9, 1859. 
Str: In reply to your several communications on the 
subject of the claims made by Commander Ringold and 
Lieutenant Harrison, I have to say that I have fully 
examined the law and am entirely satisfied that both of 
those officers are within the provision of the sixth section 
of the act of 1859, to which you refer, and that both of 
them are in consequence entitled to the duty pay which 
they claim. 
Very respectfully, yours, &c., 
J. 8. BLACK. 
Hon. Isaac Tovcey, 
Secretary of the Navy. 





TITLE OF CROMWELL AND OTHERS TO FOUR STEAMERS. 
Those parties have good titles to the vessels. 


ATTORNEY GENERAL’S OFFIOE, 
May 11, 1859. 

Sm: In dompliance with the request in your letter of 
the 5th, I have examined the papers exhibiting the title of 
Henry B. Cromwell, and others, to four steamers which 
your department has elected to purchase. I am of opinion 
that the persons who are named as parties of the first 
part in the charter party have good titles to the vessels, 
and that the bills of sale as proposed will, when executed, 
vest the property in the United States. 

I will recommend, however, in relation to the interest of 
William D. Cromwell, that, in addition to the bill of sale 
from Babcock and the release from the committee, you 
should also take a release from Henry B. Cromwell of any 
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Case of Lieut. Harrison. 





right to the steamers under this agreement between him 
and William D. Cromwell of October 9, 1858. 
Yours, very respectfully, 
J. S. BLACK. 
Hon. Isaac Toucey,,. 
Secretary of the Navy. 





CASE OF LIEUTENANT HARRISON. 


Section three of the act of March 3, 1859, does not require the deduction 
from an officer’s sea-pay of money earned by his labor in other voca- 
tions. 

ATTORNEY GENERAL’S OFFICE, 
May 12, 1859. 

Str: I have received your communication of this date 
asking my opinion on the case of Lieut. Harrison. 

By the third section of the act of March 3, 1859, Lieut. 
Harrison was entitled to sea-pay down to the time when 
the cruise was completed of the ship Independence, to 
which he was attached at the time of his being placed on 
furlough. The law which gives him this, provides that 
from his sea-pay allowed him during that time there shall 
be deducted any pay which he may have otherwise received. 
(11 Stats. at Large, 407.) This, as I read it, requires a 
deduction of all the money which he may have received in 
the shape of pay as an officer of the navy for his services 
during the time covered by his present demand. But if 
he earned and got anything by labor in other vocations, I 
cannot believe that his wages so acquired can be counted 
against him as pay otherwise received. The very small 
income left him by the action of the Navy Board required Te Coes 
him to eke out a living for his family by any work which 0 Wy See 
his hands could find to do, and I do not think that Con- 1, 4). eon 
gress meant to confiscate the fruits of his extra toil to the UMD)? ee 
uses of the Treasury. 1) Ge aoe 

I have taken it for granted, as your statement authorizes eet ore 
me to do, that the work done by Lieut. Harrison as clerk 
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of Commander Page, was such as might have been done 
by any other competent person, and had no necessary con- 
nection with his duties as a naval oflicer, and that if he 
had not belonged to the navy at all, he would have been 
entitled to the same wages for the same work. 
I am, very respectfully, yours, &c. 
J. 8S. BLACK. 
Hon. Isaac Tovcey, 
‘Secretary of the Navy. 





e 


PERKINS’S CLAIM UPON THE RUSSIAN GOVERNMENT. 


The Secretary of State must decide, according to his own discretion, whether 
he will press the claim of a citizen of the United States upon the attention 
of a foreign government. 


ATTORNEY GENERAL’S OFFICE, 
May 28, 1859. 

Srr: Whether you will instruct our minister at St. 
Petersburg to press the claim of B. W. Perkins upon the 
attention of the Russian government is a question to be 
decided according to your own discretion. I can aid you 
only in showing how the subject is affected by the law of 
this country. Our local or municipal regulations can have 
very little influence upon it one way or another. It is not 
for you to decide whether the evidence produced by Mr. 
Perkins ought to be satisfactory to the Russian goverfment 
or not. It is indeed impossible that you should determine 
that point. The proofs, such as they are, address them- 
selves to the conscience of the emperor, and if they are 
cogent enough to convince him, he will act accordingly. 
We have no peculiar tests of truth known to our law 
which are not known to the laws of all other civilized 
nations. The evidence must be allowed to have its natural 
force, and what that force amounts to may be told in St. 
Petersburg as well as in Washington. The contracts were 
both made by parol and without any writings. That does 
not affect their validity. Ifa contract. like one of these 
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Mission Lands. 
were made between private parties, the want of a writing 
would not prevent it from being enforced by our courts. 
But even if our law had forbidden the sale of powder and 
muskets by parol, it is not likely that the Russian govern- 
ment would stand upon such a defense. That government 
will no doubt redeem its faith, if its faith has been pledged 
either in writing or by parol. 
| Very respectfully, yours, &c., 


J. 8. BLACK. 
Hon. Lewis Cass, 


Secretary of State. 





MISSION LANDS. 


1. The provision in the acts of Congress establishing territorial governments 
respectively for Oregon and Washington Territories, confirmed the title 
of the St. James Mission to the lands occupied by it in those Territories, 
at the date of either of the acta. 

2. The subsequent declaration of a military reserve, embracing the buildings 
and enclosed grounds of the mission, could not divert the right thus 
perfected. 

3. The claim of the mission cannot lawfully extend to the lands or improve- 
ments which, at both the dates mentioned, were olaimed, enclosed, and 
used by other parties adversely to the church, and which the mission had 
never actually or constructively occupied. 


ATTORNEY GENERAL’s OFFice, 
May 24, 1859. 

Srr: I have considered your letter of the 17th concern- 
ing the title of the St. James Mission to certain land and 
buildings at Vancouver, in Washington Territory, which 
are embraced within the limits of the military reserve as 
deelared in December, 1853. 

From the statement of facts which you have submitted, 
it appears “that the mission station at Vancouver was 
established in 1838. It was continued as a station to this 
date, and was occupied as such on the 14th of August, 
1848.” On that day an act of Congress was approved 
_establishing the territorial government of Oregon, and pro- 
viding “that the title to the land not exceeding six hun- 
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dred and forty acres, now occupied as missionary stations 
among the Indian tribes in said territory, together with the 
improvements thereon, be confirmed and established in 
the several religious societies to which said missionary 
stations respectively belong.” (9 Stats. at Lar¥e, 328.) 
The act of March 2, 1858, entitled ‘an act to establish the 
territorial government of Washington” contains a similar 
provision. 

I am of opinion that the title of the St. James Mission 
to the land occupied by it at the date of either of the 
acts, was established and confirmed. The subsequent 
declaration of a military reserve, embracing the buildings 
and enclosed grounds of the mission, could not divert its 
right which had thus been perfected. It is equally clear 
that the mission cannot lawfully claim under these statutes 
any lands or improvements, which, at both of the dates 
mentioned, were claimed, enclosed, and used by other 
parties adversely to the church, and which the mission had 
never occupied at all, either actually or constructively. 

Yours, very respectfully, 


J. 8. BLACK. 
Hon. Joun B. Ftoyp, 


Secretary of War. 





FOREIGN POSTAL SERVICE. 


The third section of the act of June 14, 1858, appropriating for transportation 
of the mails from New York via Southampton, to Havre, during the year 
ending June 30, 1859, any money in the Treasury arising from the revenues 
of the Post Office Department, has no application to a contract made sub- 
sequently to the date of the act; but payment for service under such a con- 
tract may be made out of any unappropriated moneys under the fourth 
and fifth sections of the statute. 


ATTORNEY GENERAL’S OFFICE, 


May 28, 1859. 
Sim: By the third section of the act approved June 14, 
1858, two hundred and thirty thousand dollars were appro- 
priated for transportation of the mails from New York by 
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Southampton or Cowes to Havre during the year ending 
80th June, 1859, out of any money in the Treasury arising 
from the revenues of the Post Office Department, in con- 
formity to the act of July 2, 1886. The fourth and fifth 
sections authorized the Postmaster General to make new 
contracts for foreign postal service, and to pay therefor, 
out of any money in the Treasury not otherwise appro- 
priated. This act has been so construed by the Post Office 
Department as to make the compensation for all foreign 
sea service payable under the fifth section out of any 
money in the Treasury not otherwise appropriated. (11 
Stats. at Large, 365.) But the First Comptroller is of. 
opinion that no payment can be made for such service 
except in accordance with the specific appropriation made 
in the third section. I am required to decide between 
these conflicting opinions of the Post Office Department, 
and the chief accounting officer of the Treasury. 

. Certainly the point is not free from doubt; but after the 
closest examination and best reflection I am able to give 
it, I am brought to the conclusion that your construction 
of the law is the true one. The words of the fourth and 
fifth sections do certainly justify all that you have done or 
propose to do. This is not denied or doubted by anybody. 
But the Comptroller thinks that these words are rendered 
inoperative as to this line by those of the third section. 
This cannot be so if the two parts of the law are consistent 
or capable of standing together. If they are flatly repug- 
nant to one another, then the last part must stand alone as 
being the latest expression of the legislative will. 

Besides, this was a new contract, that is, a contract made 
subsequently to the date of the law under consideration, 
and must, therefore, have been made exclusively under the 
provisions of the last two sections. I hold that the third 
section has no application to a new contract for foreign 
mail service. 

Very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. J. Hotz, 

Postmaster General, 
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MAIL CONTRACTS. 


Where a statute authorized tho Postmaster General to contract for the con- 
veyance of the entire letter mail from a point on the Mississippi river to 
San Francisco for six years, at a cost not exceeding three hundred thousand 
dollars per annum for semi-monthly, four hundred and fifty thousand dol- 
lars for weekly, or six hundred thousand dollars for semi-weekly service, 
to be performed semi-monthly, weekly, or semi-weekly, at the option of the 
Postmaster General; and where, in pursuance of the statute, a contract 
was made by the Postmaster General with certain parties for that service, 
who agreed to perform it semi-weekly for the allowed maximum compen- 
sation, but which contract made no provision for any reduction of the ser- 
vice, nor for the carriage of the mails according to any other schedule; i 
was held, that the Postmaster General had no legal right to reduce the 
amount of service, and the compensation with it, below what was stipu- 
lated for in the contract. 


ATTORNEY GENERAL’S OFFICE, 
May 28,1859. 

Siz: An act of Congress was passed on the 3d of March, 
1857, of which the tenth section declares that the Post- 
master General “‘be, and he is hereby, authorized to con- 
tract for the conveyance of the entire letter mail from such 
point on the Mississippi river as the contractors may select, 
to San Francisco, in the State of California, for six years, 
at a cost not exceeding three hundred thousand dollars per 
annum for semi-monthly, four hundred and fifty thousand 
dollars for weekly, or six hundred thousand dollars for 
semi-weekly service, to be performed semi-monthly, weekly, 
or semi-weekly, at the option of the Postmaster General.’’ 
(11 Stats. at Large, 190.) The eleventh section of the act 
requires the service to be performed in four horse coaches 
or spring wagons; the twelfth gives the contractors a pre- 
emption right to a certain quantity of lands on the route, 
and the thirteenth requires each trip to be made within 
twenty-five days, and security to be given for the per- 
formance of the contract. 

In pursuance of this statute a contract was made on the 
16th of September, 1857, between the United States (acting 
by their Postmaster General) of the one part, and John 
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Butterfield, and certain persons associated with him, of the 
other part, by which Butterfield and his associates agreed 
to perform the service semi-weekly for the compensation 
of six hundred thousand dollars. The contract makes no 
provision for any reduction of the service; nor does it 
stipulate what shall be the pay of the contractors for carry- 
ing the mails according to any other schedule. It does not 
contain the usual covenant reserving to the Postmaster 
General the power to increase or diminish, nor does it fur- 
nish a rule by which the pay of the contractors is to be 
ascertained for anything except semi-weekly service. 

‘ ‘The question you propound to me is, whether under this 
contract and the law above quoted, you have a legal right 
to reduce the amount of service, and the compensation 
with it, below what was expressly agreed for. 

If such power exists, you must derive it from one of 
three sources: either (1) the general law of the land, (2) 
the special statute by which this service is authorized, or 
else (3) from the terms of the particular contract which has 
been made with these parties. 

I. There is no general principle which authorizes one 
contracting party to annul, alter, or add to the terms of an 
agreement without the consent of the other. When the 
Government makes a contract it is bound by the same 
principles of justice and good faith which bind individuals. 
There is nothing, therefore, in the general law which gives 
you any control over a mail contract except to carry out its 
provisions as you find them set down. Hence it is that 
your Department has, time out of mind, been in the prac- 
tice of putting into every contract for carrying the mail 
an express covenant which gives the Postmaster General 
power to change the schedule, and to order the service up 
or down as he may think the public interest requires, and 
it is from this express provision that you get the power so 
often exercised of ordering larger or less services. 

Il. The act of 3d March, 1857, authorizes a contract for 
carrying the mails six years between certain places, and 
fixes the maximum rate of compensation which shall be 





344 HON. JEREMIAH 8S. BLACK 
Mail Contracts. 


allowed by the contract for semi-monthly, weekly, and semi- 
weckly service, which service is “to be performed semi- 
monthly, weckly, or semi-weekly, at the option of the Post- 
master General.” These last words gave the Postmaster 
General a right to determine by his own wish whether the 
mails should be carried two, four, or eight times a month. 
Having decided that they should be carried eight times, he 
made his contract accordingly, bound the contractors to 
that amount of service, and agreed to pay them for it the 
sum of six hundred thousand dollars per annum. He made 
no provision for any future change either in the service or 


the pay. I do not see upon what principle of construction’ 


this act of Congress can be made to confer an arbitrary 
power of altering the contract. It is suggested that the 
option of the Department is “a continuing option,” that is, 
an option to vary the service as often as you please during 
the whole six years. It is impossible for me to see any- 
thing of the sort in this statute. A power to choose is 
exhausted when the choice is made; aright of election is 
ended when it is exercised. - The power to select the route 
is given by this same law to the Postmaster General. He 
made his election of the southern route, and bargained 
with his contractors to carry the mail over it. Could he 
change his mind afterwards and require them to penetrate 
the wilderness by another track? ‘Yet why has he nota 
continuing option with regard to the route as well as the 
service? Suppose this were a contract for carrying mails 
on a long line across the ocean in sailing vessels for one hun- 
dred thousand dollars, or in steamers for two hundred thousand 
dollars per annum, at the option of the Postmaster General, 
could you, under such a contract, make the contractor 
change his means of conveyance from steamers to sailing 
vessels as often as the Post Office Department might 
change its wishes ? 

II. The right to change the service from semi-weekly 
to weekly, or semi-monthly, and reduce the pay in propor- 
tion is not reserved in this contract, and I certainly need 
not say that you cannot interpolate into such an instra- 
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ment what the parties did not put there at the time it was 
made. Why was that usual covenant left out? I know 
not how this question can be answered except by referring 
it to the deliberate intention of the parties that no such 
power of changing the service should exist. It will not do 
at all to say that because other contracts contained a stip- 
ulation to that effect, this one which is unlike them, must 
be treated as if it resembled them. On the contrary, its 
variance from the general form proves beyond doubt that 
it was the intention to give it a different effect. 

Let me recapitulate briefly. A mail contract, like other 
agreements, when once made cannot be changed by one 
party against the will of the other, unless the power to 
change is expressly reserved in the contract itself. Gen- 
erally the contracts for carrying the mails have a stipulation 
in them for power to change the amount of service and 
compensation as the Postmaster General may think proper. 
. But there is no such stipulation here. It must have 
been omitted because the parties intended that no such 
power should be exercised. Nor does the act of Congress 
authorize you to insert what the parties left out. The 
option of the Postmaster General gave that functionary a 
right to determine whether the contract should be made 
for semi-monthly, weekly, or semi-weekly service, but not 
a right to change the contract after it was made. 

It seems to me very natural that in a case like this the 
contractors would insist upon having their service and their 
pay settled by the contract at once and forever. They 
could not afford to buy stock and send it so many thou- 
sands of miles into the wilderness and on the deserts, to 
have the half of it made useless as soon as it got there, by 
an order from the department reducing the service. Nor 
would it have been more fair to expose them to the danger 
of being suddenly required to increase a service which 
could not be increased without a large amount of additional 
stock and many months of previous preparation. It must 
be remembered that if the Postmaster General has any 
option except what was exercised when he made the con- 
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tract for semi-weckly service, it is an option wholly unre- 
stricted; he may exercise it ten times a year, up or down, 
and pay nothing for the losses which the contractors would 
be sure to suffer. These are reasons a priori for believing 
that the usual clause on this subject was left out of the con- 
tract after consideration from motives of prudence on one 
side and justice on the other. It is enough, however, that 
nothing of the kind is in it. 

On the whole, my opinion is that you cannot change the 

service and reduce the pay of these contractors without 
violating the faith which the Government pledged to them 
by the agreement of your predecessor. 

I am not at liberty, nor do I think you are, to inquire 
whether it was well or ill for the Government to make this 
contract. The unfortunate condition in which the Depart- 
ment has unexpectedly found itself might make us wish to 
get clear of as many burdens as possible. But the pecu- 
niary interests of the country are not the most important. 
It has a far deeper stake in doing justice and maintaining 
the laws. 

I am, very respectfully, yours, &c., 
J. 8. BLACK, 

Hon. J. Hott, 

Postmaster General, 





THE FOX AND WISCONSIN RIVER RESERVATION. 


1. When the United States, by a legislative grant, gives land for public pur- 
poses, all the title which the United States had at the time of the grant 
or may afterwards acquire, vesta in the grantee, unless the grantee has 
done something in the meantime which estops him from claiming. 

2. A State to which land is granted by act of Congress cannot accept the 
benefits of the grant and repudiate its restrictions. 


ATTORNEY GENERAL’S OFFICE, 
June 8, 1859. 
Srr: I have received your letter of the 9th ultimo rela- 
tive to the grant of lands on Fox river to the State of Wis- 
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consin by Congress in the act of August 8, 1846, together 
with its supplements. 

The grant is in the following words: ‘“‘ That there be, 
and hereby is, granted to the State of Wisconsin, on the 
admission of such State into the Union, for the purpose of 
linproving the navigation of the Fox and Wisconsin rivers, 
in the Territory of Wisconsin, and of constructing the 
canal to unite the said rivers at or near the portage, a 
quantity of land equal to one-half of three sections in width 
on each side of the said Fox river and the lakes through 
which it passes, from its mouth to the point where the 
portage canal shall enter the same, and on each side of 
said canal from one stream to the other, reserving the 
alternate sections to the United States, to be selected under 
the direction of the governor of said State, and such selec- 
tion to be approved by the Presidentof the United States.” 
(9 Stats. at Large, 352.) 

I. This. grant lay afoul of the Stockbridge Indian 
Reserve, and the title of the tribe for which it had been set 
apart was not extinguished until 1856. The question now 
arises whether, upon the treaty with the Indians, the State 
of Wisconsin obtained a right to the lands granted her 
within the reserve, or whether the grant is pro tanto void 
for want of title in the United States at the time it was 
made. 

I do not think this is a problem of difficult solution if 
we apply to it the principles of law and equity which 
govern analogous cases. When one party grants lands 
in which he has no estate, a title subsequently acquired by 
him enures, not to his own benefit, but to that of his 
grantee. Besides, the United States had title at the time 
of the grant, and the right of the Indians was no more 
than a usufruct. Nothing, it seems to me, can be clearer 
than this proposition, namely: that when the United 
States, by a legislative grant, give lands to a State, a cor- 
poration, or an individual for public purposes, all the title 
which the United States had at the time of the grant, or 
may afterwards acquire, vests in the grantee, unless the 
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grantee has done something in the meantime which estops 
him from claiming. In this case it does not appear that 
the State of Wisconsin took lands elsewhere in place of 
those which were given to her within the Indian reserve. 

If. Some of the lands given to Wisconsin by the act of 
1846, had been previously appropriated by settlers or pur- 
chasers, and this prevented the State from getting all that 
Congress intended her to have. Several efforts were made 
to make up for this loss by giving other lands. Finally, 
the act of 3d August, 1854, was passed, which compensated 
her for the lands she failed to get within the limits of the 
original grant, by allowing her to select an equal quantity 
‘out of any unsold public lands in the State subject to 
private entry at one dollar and twenty-five cents per acre, 
and not claimed by pre-emption.” It must be remembered 
that the original grant gave her alternate sections within 
certain limits. She chose the odd-numbered sections, and 
loft those which lay between to the Government. She now 
demands the even-numbered sections within the same 
limits; and whether she can have them or not, is your 
second question. 

Most undoubtedly she cannot. On what principle will 
she pretend to claim them? Not under the act of 1846, 
for that confines her to alternate sections. Not under the 
act of 1854, for that excludes from her choice all public 
lands which are subject to private entry at a higher price 
than one dollar and twenty-five cents per acre, and she 
knows, of course, that these sections are held at double 
that sum. Nor will it do to say that the act of 1854 is 
unconstitutional for three most conclusive reasons: 1. It is 
constitutional. 2. An executive officer cannot pronounce 
it void. 8. The State of Wisconsin is estopped to deny its 
validity. She cannot accept its benefits and repudiate its 
restrictions. 

My opinion, therefore, is in favor of the State on the 
first question and against her on the second. I think she 
may claim within the reserve just as if the Indian title had 
been extinguished before the date of the first act. But she 
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is not entitled under any law that has yet been passed to 
take even sections where she has already got the odd ones. 


I am, very respectfully, 
| J. 8. BLACK. 
Hon. Jacos THompPson, 
: Secretary of the Interior. 
© 





PENFIELD'S CLAIM. 
The opinion of March 29, 1857, on this claim, reaffirmed. 


ATTORNEY GENERAL’S OFFICE, 
June 16, 1859. 

Srr: On the 29th of March last, I addressed you a com- 
munication on the subject of G. H. Penfield’s claim to 
compensation for the infringement of Stanton’s patent in 
the use of certain wagon floats. In that communication I 
expressed the opinion that the certificate of the Engineer’s 
Department showing what kind of floats had been used, 
coupled with another certificate from the Patent Office, 
that those floats were not covered by any American patent, 
were evidence against Mr. Penfield’s claim which ought 
to be regarded as conclusive. You now say that Mr. Pen- 
field desires a reconsideration of the case, and I have 
accordingly reconsidered it, without coming to any result 
different from that which I reached on the former occasion. 
I still believe that you ought to be guided by the certifi- 
cates from the Patent Office and the Engineer’s Depart- 
ment. It is not a question of law, and, therefore, when 
sent to this office it comes to the wrong place. It may be 
that the subject was misunderstood at the Patent Office, 
and I think, from the papers, that it was. It is probable 
that the combination that Stanton claims as his invention 
was not in the eye of the Commissioner when he certified 
that the pontoon was not covered by any American patent. 
In other words, I think it likely that Stanton has a patent 
for the combination, and that this patent was infringed by © 
the use which General Harney made of itin Oregon. But 
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if this be so, the proper way to remedy whatever wrong 
thas been committed is to send the question to the Patent 
Office and see whether the Commissioner is willing to 
make any change in his statement. 

It cannot possibly be necessary for me to say as a matter 
of law, that a patent may be obtained for a new combina- 
tion of two or more existing machines previously invented 
by other persons. The claim under the patent of Stanton 
is limited to the combination of the pontoons previously 
known, with wheeled vehicles retaining their wheels; and 
if it be true that he has such a patent, it is perfectly lawful 
and available. For information upon that point I again 
refer you to the Patent Office. 

I am, very respectfully, 


J. 8. BLACK. 
Hon. Joun B. Ftoyp, 


Secretary of War. 





PASSPORTS. 


1. A passport issued by an unauthorized person substantially in the form 
used by the State Department is within the letter of section twenty-three 
of the act of August 18, 1856. 

2. The prohibition contained in that act is not confined to the issuing and 
verifying of such passports or certificates in foreign countries, but applies 
equally to State and federal] funttionaries residing here. 

3. A passport cannot be issued to any other than a citizen of the United 
States. 

4, There is no form of certificate in the nature of a passport which can be 
‘ssued lawfully by a State officer. 


ATTORNEY GENERAL’S OFFICE, 
June 22, 1859. 

Sir: I have considered your communication on the sub- 
ject of passports, submitting certain questions upon the 
construction of the twenty-third section of the act of 
August 18, 1856. (11. Stats. at Large, 60.) 

The first question presented is, whether certificates sim- 
ilar to the one accompanying your letter of May 30 are 
within the meaning of the law? The paper referred to pur- 
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ports to have been issued by the mayor of Philadelphia to a 

citizen of the United States, describing the per.onal appear- 
ance of the man in whose behalf it was given, attesting the 
fact of his citizenship, and requesting all whom it may 
concern to permit him safely and freely to pass whereso- 
ever lawful pursuits may call, and, in case of need, to give 
him all lawful aid and protection. This is unquestionably 
“an instrument in the nature of a passport.” It is sub- 
stantially in the form used by the State Department, and is 
clearly within the letter of the act. 

2. The second question is, whether the prohibition con- 
tained in the twenty-third section of the act of August 18, 
1856, is confined to the issuing and verifying of such pass- 
ports or certificates in foreign countries, or applies equally 
to State and federal functionaries residing here? The act 
expressly includes “ any person acting, or claiming to act, ‘ 
in any office or capacity under the United States, or any 
of the States of the United States, who shall not be law- 
fully authorized.” This embraces State officers, They do 
not generally either reside or act officially abroad. It is 
therefore unreasonable to suppose that Congress intended 
merely to prohibit them from giving certificates in foreign 
countries. Besides, the language of the act is not doubtful. 
In its natural import it applies as well to acts done here as 
elsewhere. 

I presume the provision that the offender may be tried 
in the district where he is arrested or in custody has given 
some encouragement to the idea, that the act does not con- 
template offences committed within a State. There is 
nothing else in the law to raise a doubt upon the point; 
and this is not enough to require a construction which 
would render the whole legislation on the subject useless. 

83. Another question proposed is, whether a passport can 
be issued to any other person than a citizen of the United 
States? “ 

The act says, in 80 many words, that it cannot, and I am 
unable to make the prohibition either stronger or plainer, 

4. It appears that you have been requested to state 
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whether there is any form of certificate which State officers 
may lawfully issue; and this question is also referred to 
me. I have not made any effort to devise any plan by 
which the law may be evaded and simple people defrauded. 
The impositions practiced upon the illiterate and unwary 
by the fabrication of worthless passports, led to the passage 
of the law which is now under consideration. If there be 
any form by which it can be rendered abortive it is neither 
your duty nor mine to find it out. 

Your letter of to-day enclosing a dispatch from the 
American consul at Hamburg shows how frightfully inno- 
cent men have been robbed by the sale of these spurious 
passports. I advise that the notary who signed the papers 
which accompanied the dispatch be prosecuted under the 
act of 1856. . He is clearly within its penal provision. 

Yours, very respectfully, 


J. 8. BLACK. 
Hon. Lewis Cass, 


Secretary of State. 





CLAIM OF BARRON’S HEIRS. 


e 
1. Under the act of August 31, 1852, the Secretary of the Interior has no 
power to issue scrip on a military land warrant not issued or allowed by 
the State of Virginia prior to the lst of March, 1852. 
2. A warrant issued under the authority of the Governor of Virginia after 
the time limited by the statute of the State, passed March 16, 1850, was 
not “justly ” issued according to the laws of Virginia. 


ATTORNEY GENERAL’S OFFICE, 
June 28, 1859. 

Sm: I have received your letter asking for my opinion 
upon the claim made by the heirs of Commodore Barron 
for land scrip under the act of August 31, 1852, (10 
Stats. at Large, 143.) It appears that the ancestor of the 
claimants was duly commissioned as the commodore of the 
armed vessels of the State, and served as such until the 
close of the Revolutionary war. Proof of this service was 
made in 1788. In 1831, the quantity of lands to which a 
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brigadier general would be entitled tor the same length of 
services was allowed by the governor and executive coun- 
cil of the State. In 1857, thé executor of Commodore 
Barron being of. opinion that his rank should be assimi- 
lated to that of a major general in the army, memorialized 
the governor for such an allowance of land as a major gene- 
ral would have received. The governor concurring in that 
opinion, made the allowance prayed for, and thereupon a 
warrant was issued to the heirs at law of James Barron, 
Sr., on the 4th of November, 1857. Can you issue scrip 
on this warrant? I feel no hesitation about answering 
that question in the negative. The act of 1852 provides 
for the case of unsatisfied and outstanding military land 
warrants, or parts of warrants issued or allowed prior to 
the 1st of March, 1852. This warrant was not outstanding 
nor unsatisfied, for it did not exist until after the day men- 
tioned; nor was it issued before that time, its date, as above 
mentioned, being nearly six years later. But the argu- 
ment seems to turn upon the disjunctive form of expres- 
sion, “issued or allowed,” and it is contended that if the 
claim was allowed before the 1st of March, 1852, it makes 
no difference that the warrant was issued afterwards. 
This I dissent from for several reasons :—Ist. I think that 
the word “allowed” is a mere repetition of the same idea 
which was expressed by the other word “issued ;” that 
they are synonomous; that the legislature did not intend 
to provide for two different contingencies, but only for one 
contingency by two different words. 2d. The act of Con- 
gress does not embrace any but warrants which were un- 
satisfied and outstanding prior to the 1st of March, 1852, 
no matter when they were issued. 3d. I do not believe 
that in any true sense of the word it can be said that this 
warrant was allowed until it was issued; but if we take the 
more latitudinous construction, it was not allowed by the 
executive of Virginia, because there was no authority to 
issue this particular warrant before Governor Wise gave 
it in 1857. 4th. The act of 1852 requires you to be satis- 
fied that the warrant was issued fairly and jusily, according 
‘ 23 
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to the laws of Virginia. This was no doubt fairly issued, 
but not justly, according to the laws of Virginia, because, 
it was allowed and issued’ after the time limited for the 
prosecution of such claims by the statute of Virginia, 
passed on the 16th of March, 1850. 

I do not deny that this claimis a meritorious one. It may 
work some hardship to reject it. But I think you are 
powerless to furnish any relief. The law is altogether 
against it, and Congress alone can supply what is needed 
to make it legal. 

I an, respe¢tfully, yours, &c., 


J. S. BLACK. 
Hon. Jacos THompson, 


Secretary of the Interior. 





VIRGINIA MILITARY BOUNTY LANDS. 


1. In order to entitle the holder of a warrant, issued by the State of Virginia, 
to scrip under the act of August 31, 1852, it is not necessary that he 
should prove to the satisfaction of the Secretary of the Interior that the 
military services for which it was issued were in fact rendered. 

2. The discovery of evidence after the date of the warant that military 
services were not rendered, would not authorize the Secretary to reverse 
the action of the State authorities; but, on proof of perjury and fraud in 
the obtaining of the warrant, the case should be returned for the action 
of the State authorities. 


ATTORNEY GENERAL’S OFFICE, 
June 28, 1859. 

Sir: In the opinion which I gave you on the 30th of 
May, 1858, upon the act of August 31, 1852, concerning 
Virginia bounty lands, I said that a decision by the proper 
authorities of Virginia, in pursuance of which a warrant 
was justly and fairly (that is legally and honestly) issued, 
was binding and conclusive upon you. I havenoreason to 
change that opinion. On the contrary, a reconsideration 
of it, after the lapse of a year, has deepened the conviction 
that I was right. The three questions, therefore, which 
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you now propound to me, I am compelled to answer as 
follows: 

1. In order to entitle the holder of a warrant to scrip in 
place of it, it is not necessary for him “ to satisfy you that 
the warrant was issued for military service so rendered.” 
The decision of the proper State authorities is conclusive 
evidence upon that point, provided the warrant was issued 
without fraud, and according to the forms of law. 

2. The discovery, after the date of the warrant, of evi- 
dence showing or tending to show that the military services 
for which it was issued were never rendered, would not 
authorize you to set aside the sentence of the governor and 
council, You have no more power to grant a new trial 
than you have to reverse the judgment of the State authori- 
ties on appeal. But if you have discovered that the 
Governor of Virginia and the executive council have been 
imposed upon by perjury or fraud, it might be well to send 
the case back with an exposure of it; and if that be done, 
I can hardly doubt that the responsibility would be then 
very quickly assumed of canceling the warrant. 

8. It can scarcely be necessary to add, in reply to your 
third question, that proof from the Washington papers will 
not overturn the conclusive presumption arising out of the 
warrant itself. 

I am, very respectfully, &c., 
J. 8. BLACK. 





Hon. Jacos THompson, 
Secretary of the Interior. 





LETTER OF DURAND & CO. 


It is not the duty of the Attorney General to give an opinion on a question 
touching the private business of individuals, and with which the Govern- 
y- nt has no present concern. 


ATTORNEY GENERAL’S OFFICE, 
June 28, 1859. 
Sir: I have the honor to acknowledge the receipt of 
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your communication of the 13th inst., enclosing a letter 
from Messrs. John Durand & Co., of New York, in which 
they “ desire to know whether they can at once place their 
vessel under the protection of this Government, and with- 
out any formality legally hoist its colors on the strength 
of their nationality; or whether to do so legally they must 
establish the fact of their nationality,” &c. 

In the above inquiry there does not appear to be any 
question involved affecting the interests of the United 
States, but merely a matter of private concern, which 
would be proper for submission to the legal adviser of 
Messrs. Durand & Co., but not to the legal adviser of the 
Government. | 

The whole matter relates entirely to their private busi- 
ness, and is one in which this Government has at present 
no concern. 

It does not, therefore, come within the scope of subjects 
on which official opinions are given by this office. 

Very respectfully, your obedient servant, 


J. 8S. BLACK, 
Hon. Lewis Cass, 


Secretary of State. 


RIGHT OF EXPATRIATION. 


1. The natural right of every free person, who owes no debt and is not 
guilty of any crime, to leave the country of his birth, in good faith and 
for an honest purpose, the privilege of throwing off his natural allegiance 
and substituting another allegiance in its place, is incontestible. 

2. We take our knowledge of international law, not from the municipal code 
of England, but from natural reason and justice, from writers of known 
wisdom, and from the practice of civilized nations; and they are all 
opposed to the doctrine of perpetual allegiance. 

3. In the United States, ever since our independence, we have upheld and 
maintained the right of expatriation by every form of words and acts; 
and upon the faith of the pledge which we have given to it, millions of 
persons have staked their most important interests, 

4. Expatriation includes not only emigration, but also naturalization. 

5. Naturalization signifies the act of adopting a foreigner and clothing him 
with all the privileges of a native citizen or subject. 
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6. In regard to the protection of our citizens in their rights at home and 
abroad we have, in the United States, no law which divides them into 
classes or makes any difference whatever between them. 

7. The theory that a naturalized citizen is liable to be divested of his acquired 
citizenship and allegiance if found within the power of his native 
sovereign, though he may claim the protection of his adopted country 
everywhere except in the country of his birth, is without any foundation, 
except the dogma which denies the right of expatriation without the 
consent of one's native country. 

8. A naturalized citizen who returns to his native country is liable, like any 
one else, to be arrested for a debt ora crime, but he cannot rightfully be 
punished for the non-performance of a duty which is supposed to grow 
out of his abjured allegiance. 

9. A sovereign State who tramples upon the public law of the world cannot 
excuse herself by pointing to a provision in her own municipal code. 

10. A foreign government cannot justify the arrest of a former subject who 
was naturalized in the United States, by showing that he emigrated con- 
trary to the laws of his native country. 


ATTORNEY GENERAL’sS OFFICE, 
July 4, 1859. 

S1r: Christian Ernst (upon whose case you require my 
opinion) is a native of Hanover, and emigrated to this 
country in 1851, when he was about nineteen years of age. 
Last February he was naturalized, and in March, after 
procuring a regular passport, he went back to Hanover on 
a temporary visit. He had been in the village where he 
was born about three weeks when he was arrested, carried 
to the nearest military station, forced into the Hanoverian 
army, and there he is at the present time, unable to return 
home to his family and business, but compelled against his 
will to perform military service. _ 

This is a case which makes it necessary for the Govern- 
ment of the United States to interfere promptly and deci- 
sively, or else acknowledge that we have no power to pro- 
tect naturalized citizens when they return to their native 
country under any circumstances whatever. What you 
will do must of course depend upon the law of our own 
country, as controlled and modified by the law of nations, 

The natural right of every free person, who owes no 
debts and is not guilty of any crime, to leave the country of 
his birth in good faith and for an honest purpose, the priv- 
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ilege of throwing off his natural allegiance and substituting 
another allegiance in its place—the general right, in one 
word, of expatriation, is incontestible. I know that the 
common law of England denies it; that the judicial decis- 
ions of that country are opposed to it; and that some of 
our own courts, misled by British authority, have expressed, 
though not very decisively, the same opinion. Butall this 
is very far from settling the question. The municipal code 
of England is not one of the sources from which we derive 
our knowledge of international law. We take it from 
natural reason and justice, from writers of known wisdom, 
and from the practice of civilized nations, -All these are 
opposed to the doctrine of perpetual allegiance. It is too 
injurious to the general interests of mankind to be tole- 
rated; justice denies that men should either be confined to 
their native soil or driven away from it against their will. 
A man may be either exiled or imprisoned for an actual 
offence against the law of his country; but being born in 
it is not a crime for which either punishment can be justly 
inflicted. Among writers on public law the preponderance 
in weight of authority, as well as the majority in numbers, 
concur with Cicero, who declares that the right of expatria- 
tion is the firmest foundation of human freedom, and with 
Bynkershoek, who utterly denies that the territory of 3 
State is the prison of her people. In practice, no nation on 
the earth walks, or ever did walk, by the rule of the com- 
mon law. All the countries of Europe have received and 
adopted and naturalized the citizens of one another. They 
have all encouraged the immigration of foreigners into their 
territories, and many of them have aided the emigration of 
their own people. The German States have conceded the 
existence of the right by making laws to regulate its exer- 
cise. Spain and the Spanish American States have always 
recognized it. England, by a recent statute, (7 and 8 Vic.,) 
has established a permanent system of naturalization in 
the very teeth of her common law rule. France has done 
the same, and besides that, has declared, in the Code 
Napoleon, (art. 17,) that the quality of a Frenchman will 
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be lost by naturalization in a foreign country. There is 

no government in Europe or America which practically 

denies the right. Here, in the United States, the thought’ 
of giving it up cannot be entertained for a moment. Upon 

that principle this country was populated. We owe to it 

our existence asanation. Ever since our independence 

we have upheld and maintained it by every form of words 

and acts. We have constantly promised full and complete 

protection to all persons who should come here and seek it 

by renouncing their natural allegiance and transferring 

their fealty to us. We stand pledged to it in the face of 
the whole world. Upon the faith of that pledge millions 

of persons have staked their most important interests. If 
we repudiate it now, or spare one atom of the power which 

may be necessary to redeem it, we shall be guilty of perfidy 

so gross that no American can witness it without a feeling 

of intolerable shame. 

Expatriation includes not only emigration out of one’s 
native country, but naturalization in the country adopted as 
a future residence. When we prove the right of a man to - 
expatriate himself, we establish the lawful authority of the 
country in which he settles to naturalize him if its govern- 
ment pleases. What, then, is naturalization? There is 
no dispute about the meaning of it. The derivation of the 
word alone makes it plain. All lexicographers and all 
jurists define it in one way. In its popular, etymological, 
and legal sense, it signifies the act of adopting a foreigner 
and clothing him with all the privileges of a native citizen 
or subject. 

There can be no doubt that naturalization does ipso facto 
place the native and the adopted citizen in precisely the 
same relations with the government under which they live, 
except in so far as the express and positive law of the coun- 
try has made a distinction in favor of one or the other. In 
some countries immigration has been encouraged by giv- 
ing to adopted citizens certain immunities and privileges 
not enjoyed by natives. » In most, however, political favors 
have gone the other way. Here, none but a native can be 
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President. In some of our States foreign-born citizens are 
ineligible to the office of governor, and in one of them 
they cannot even vote for two years after they are natural- 
ized. But if these restrictions had not been expressly 
made by positive enactment they certainly would not have 
existed. 

In regard to the protection of our citizens in their rights 
at home and abroad we have no law which divides them 
into classes, or makes any, difference whatever between 
them. A native and a naturalized American may, there- 
fore, go forth with equal security over every sea and 
through every land under heaven, including the country 
in which the latter was born. Either of them may be 
taken up for a debt contracted or a crime committed by 
himself, but both are absolutely free from all political obli- 
gations to every country but their own. They are both of 
them American citizens, and their exclusive allegiance is 
due to the Government of the United States. One of them 
never did owe any fealty elsewhere, and the other, at the 
time of his naturalization, solemnly and rightfully, in pur- 
suance of public law and municipal regulation, threw off, 
renounced, and ahjured forever, all allegiance to every 
foreign prince, potentate, State, and sovereignty whatso- 
ever, and especially to that sovereign whose subject he had 
previously been. If this did not work a dissolution of every 
political tie which bound him to his native country, then 
our naturalization laws are a bitter mockery, and the oath 
we administer to foreigners is a delusion and a snare. 

There have been and are now persons of very high repu- 
tation who hold that a naturalized citizen ought to be 
protected by the government of his adopted country every- 
where except in the country of his birth; but if he goes 
there, or is caught within the power of his native sovereign, 
his act of naturalization may be treated as a mere nullity, 
and he will immediately cease to have the rights of an 
American citizen. This cannot betrue. It has no founda- 
tion to rest upon, (and its advocates do not pretend that it 
has any,) except the dogma which denies altogether the 
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right of expatriation without the consent of his native 
country; and that is untenable, as I think I have already 
shown. | 

Neither is this view supported by. the practice of the 
world. I need not say that our own naturalization laws 
are opposed to it in their whole spirit as well as in their 
express words. The States of Europe are also practically 
committed against it. No government would allow one of 
its subjects to divide his allegiance between it and another 
sovereign; for they all know that no man can serve two 
masters. In Europe as well as here, the allegiance 
demanded of a naturalized resident must have been always 
understood as exclusive. There are not many cases on 
record, but what few we find are uniform and clear. One 
Aliberte, a Frenchman, naturalized here, went back and 
was arrested. for an offence against the military law which 
none except a French subject could commit, but he was 
discharged when his national character as an American 
citizen was shown. A Mr. Amther, a native Bavarian, 
after being naturalized in America, and living here for 
many years, determined upon returning to his native 
country and resuming his original political status. The 
Bavarian government, so far from ignoring his naturaliza- 
tion, expressed a doubt whether he could be re-adopted 
there. But the most decisive fact which history records is 
the course of the British and American governments dur- 
ing the war of 1812. The Prince Regent proclaimed it as 
his determination that every native-born subject of the 
British crown taken prisoner while serving in the Ameri- 
~ ean ranks, should be tried and executed as a traitor to his 
lawful sovereign. This was undoubtedly right according 
to the common-law doctrine. The king .of England had 
not given his assent to the expatriation of those people. If 
the Prince Regent had a right to arrest naturalized English- 
men, Scotchmen, or Irishmen, in Canada, (as the king of 
Hanover arrested Mr. Ernst in his dominions,) and compel 
them to fight jor him, he certainly had a right to hang 
them for fighting against him. But Mr. Madison denied 


862 HON. JEREMIAH 8. BLACK 
Right of Expatriation. 


this whole doctrine and all its consequences. He immedi- 
ately issued a counter proclamation, declaring that if any 
naturalized citizen of the United States should be put to 
death on the pretence that he was still a British subject, 
two English prisoners should suffer in like manner by way 
of retaliation. The Prince Regent’s proclamation was never 
enforced in a single instance. <A principle which our 
Government successfully resisted under such circumstances 
will scarcely be submitted to now. 

The application of these principles to the case of any 
naturalized citizen who returns to his native country is 
simple and easy enough. He is liable, like anybody else, to 
be arrested for a debt or a crime; but he cannot rightfully 
be punished for the mere non-performance of a duty which 
is supposed to grow out of that allegiance which he has 
abjured and renounced. If he was a deserter from the 
army, he may be punished when he goes back, because 
desertion is a crime. On the other hand, if he was not 
actually in the army at the time of his emigration, but 
merely liable, like other members of the State, to be called 
on for his share of military duty, which he did not perform 
because he left the country before the time for its perform- 
ance came round, he cannot justly be molested. Any 
arrest or detention of him on that account ought to be 
regarded as a grave offence to hisadopted country. What 
acts are necessary to make him part of the army; what 
constitutes the crime of military desertion ; whether a per- 
son drafted, conscribed, or notified, but not actually serv- 
ing, may be called a deserter if he fails to report himself: 
these are questions which need not be discussed until they 
arise. | 

But it may be said that the government of Hanover has 
a right to make her own laws and execute them in her own 
way. This is strictly true of all laws which are intended 
to enforce the obligations and punish the offences of her 
own people. Buta law which operates on the interests 
and rights of other States or peoples must be made and exe- 
cuted according to the law of nations. A sovereign who 
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tramples upon the public law of the world cannot excuse 
himself by pointing-to a provision in his own municipal 
code. The municipal code of each country is the offspring 
of its own sovereign will; and public law must be para- 
mount to local law in every question where local laws are 
in conflict. If Hanover would make a legislative decree 
forbidding her people to emigrate or expatriate themselves 
upon pain of death, that would not take away the right of 
expatriation ; and any atterapt to execute such a law upon 
oue who has already become an American citizen would, 
and ought, to be, met by very prompt reclamation. 
Hanover probably has some municipal regulation of her 
own by which the right of expatriation is denied to those 
of her people who fail to comply with certain conditions. 
Assuming that such a regulation existed in 1851, and 
assuming also that it was violated by Mr. Ernst when he 
came away, the question will then arise whether the unlaw- 
fulness of his emigration makes his act of naturalization void 
as against the king of Hanover. I answer no, certainly 
not. He is an American citizen by our law; if he violated 
the law of Hanover, which forbade him to transfer his alle- 
giance to us, then the laws of the two countries are in con- 
‘ flict, and the law of nations steps in to decide the question 
upon principles and rules of its own. By the public law 
of the world we have the undoubted right to naturalize a 
foreigner, whether his natural sovereign consented to his 
emigration or not. In my opinion, the Hanoverian gov- 
ernment cannot justify the arrest of Mr. Ernst by showing 
that he emigrated contrary to the laws of that country, 
unless it can also be proved that the original right of expat- 
riation depends on the consent of the natural sovereign. 
This last proposition I am sure no man can establish. 


I am, very respectfully, yours, &c., 
J. 8. BLACK. 
The PRESIDENT. 
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PURCHASE OF THE “SOUTHERN STAR.” 


Before the sale of a vessel to the Government is completed, all debts for 
repairs and materials on her account should be paid or secured. 


ATTORNEY GENERAL’S OFFICE, © 
| July 6, 1859. 
Srr: I have examined the papers accompanying your 
letter of June 7, in relation to the steamer ‘“‘ Southern Star.” 
Iam of opinion that Thomas W. Badger has a good title to 
the vessel. It is alleged, however, that there are some 
debts for repairs and materials against it, besides the one 
which has been secured bythe bond. If this be true, they 
should be paid before the sale is completed, or else their 
amount should be retained out of the purchase money. 
Yours, very respectfully, 
J. 8. BLACK. 
Hon. Isaac Toucey, 
Secretary of the Navy. 


JOHNSON’'S ISLANDS. 


1. The act of August 18, 1856, requires, before an island whereon gnano is 
discovered shall be deemed as appertaining to the United States, that the 
island shall be taken possession of and actually occupied ; conditions 
which are not complied with by a mere symbolical possession or occu- 
pancy. 

2. No claim, under the act of Congress, can have any earlier inception than 
the actual discovery of guano deposit, possession taken, and actual occu- 
pation of the island, rock, or key whereon it is found. 

8. In determining the proper party to give the bond required by the act of 
Congress, the political department of the Government can only look to 
the party complying with the conditions of the statute, without consider- 
ing the legal or equitable rights of other parties to share in the profits of 
the speculation, which are to be left for the determination of the proper 
judicial tribunals. 


ATTORNEY GENERAL’sS OFFICE, 
July 12, 1859. 
Sir: The papers transmitted by you to this office in 
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relation to Johnson’s Islands present two conflicting claims 
to the benefit of the act of Congress of August 18, 1856, 
in relation to guano islands. To determine the important 
questions presented for my opinion requires a reference to 
certain facts exhibited by the papers. From these it 
appears that the schooner Palestine, owned or chartered by 
certain citizens of the United States associated under a 
written agreement with William H. Parker, who was on 
board, sailed on the 8th of January, 1858, from the port of 
San Francisco on an adventure for the discovery of guano 
islands, and in the month of March reached two islands 
called Johnson’s Islands, in the Pacific ocean, in 16° 4’ 
north latitude, and 169° 17’ west longitude. These islands 
Parker claims to have seen while on a voyage to China, in 
1852, but they do not appear ever to have been visited by 
any one until the arrival of the Palestine, when a deposit 
of guano was discovered. 

They were unoccupied, destitute of wood, water, or soil 
suitable for agriculture, and after diligent search no evi- 
dence could be found of any former occupation, cultivation, 
or possession. The American flag was planted upon both 
islands by the captain of the Palestine, possession was 
taken in the name of the United States, and crosses were 
erected with an inscription stating that the islands were 
taken possession of “for the owners and charterers of the 
American schooner Palestine, March 19, 1858, James Bu- 
chanan, President.’”’ The schooner remained there seven 
days, and having taken on board one thousand two hun- 
dred pounds of guano, sailed for San Francisco, arriving 
at that port on the 23d of April, 1858. 

Three of the parties to the original agreement, to wit: 
Ryan, Bixly, and Stoddard, on the 8th of June, 1858, 
associated with two other persons, and (as they allege, 
with the privity of Parker, whose name, for some unex- 
plained reason, was not joined) organized themselves 
under a general law of the State of California, as a corpora- 
tion, by the name of the “ Pacific Guano Company.” The 
instrument of organization recites the voyage of the Pales- 
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tine, and the discovery and taking possession of two certain 
islands known by the name of Johnson’s Islands. The 
objects for which the company was formed were declared 
to be “to collect, ship, sell, or otherwise dispose of guano 
on and from said islands, and such other islands as the 
company may hereafter acquire.” In this company 
Parker appears to have been at one time a stockholder. 

The Palestine, having been despatched from San Fran- 
cisco by the Pacific Guano Company on a second voyage, 
arrived at the islands on the 22d day of July, 1858, and it 
was then found that the American flags had been removed, 
the crosses thrown down, and the inscriptions destroyed. 

A vessel called the Kalama, sailing from Honolulu, under 
the Hawaian flag, had arrived at these islands about the 
14th day of June, 1858, and the American flags and 
crosses planted by the Palestine, then still standing, were 
torn down by Samuel C. Allen and other persons on board 
the Kalama, and the Hawaiian flag was erected. 

Afterwards, on the 27th of July, 1858, by a royal procla- 
mation, these islands were declared to be a part of the 
domain of the king of the Hawaiian Islands. This procla- 
mation recites a discovery and act of possession on the 14th 
of June, 1858, by Samuel C. Allen, under authority of 
Kamehameha IV, king of the Hawaiian Islands, 

The Palestine, having taken on board a cargo of guano, 
left two men to reside on the islands, and sailed for San 
Francisco. Affidavits show that from the time of the 
second arrival of the Palestine until now these islands 
have been in the actual, continuous, exclusive possession of 
the Pacific Guano Company by their agents; that houses 
have been erected, vessels chartered to furnish supplies 
and export guano; upwards of sixteen thousand dollars 
have been expended in taking and securing possession and 
in the erection of buildings; and measures have been taken 
for surveying harbors and making soundings and charts for 
the safety of shipping by that company. 

The benefit of the act of the 18th of August, 1856, is 
now claimed by two adverse parties, viz: the representa- 
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tives of William H. Parker, and the Pacific Guano. Com- 
pany, an association incorporated by the laws of California. 
_ Each of these parties disputes the other’s right. 

In a communication dated the 2d of June, 1857, 
addressed to the State Department in relation to guano 
islands, I stated that the following facts must be established 
to enable the President to exercise the power conferred 
upon him by the act of the 18th of August, namely: 

1. That a deposit of guano has been discovered upon the 
island by an American citizen. 

2. That the island is not within the lawful jurisdiction 
of any other government. 

. 8. That it is not occupied by the citizens of any other 
government. 

4, That the discoverer has taken and kept peaceable pos- 
session thereof in the name of the United States. 

5. That the discoverer has given notice of the facts as 
soun as practicable to the State Department, on his oath. 

6. That the notice has been accompanied with a descrip- 
tion of the island, its latitude and longitude. 

7. That satisfactory evidence has been furnished to the 
State Department, showing that the island was not taken 
out of the possession of any other government or people. 

The first question presented by the present case is in 
respect to the second, third, fourth, and seventh of the 
foregoing conditions, the others being complied with. 

An actual taking of possession and actual occupation of 
the island whereon guano has been discovered are express 
conditions of the act of Congress, which are not complied 
with by a mere symbolical possession or occupancy, as by 
the planting of a flag, the erection of a tablet, an inscrip- 
tion, or other like acts. And hence, neither of these rival 
claimants can have any show of right before the second 
arrival of the Palestine, in July, 1858; for although the 
island had been previously visited by them, guapo dis- 
covered and removed, inscriptions raised, and the flag of 
the United States planted, still, when the Palestine sailed, 
the island was abandoned. 
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But on the 22d of July, 1858, these islands were again 
visited by the Palestine in the service of the Pacific Guano 
Company, and upon her departure men were placed upon 
the island and left in occupation, and that actual occupa- 
tion appears to have been maintained until the present 
time. And unless the island, before the second arrival of 
the Palestine, had passed into the lawful jurisdiction of 
some other country, or was actually occupied by the citi- 
zens of some other country, the case seems to come within 
the act of Congress. 

A Sandwich Island schooner, on the 14th day of June, 
had visited the islands, and by persons on board of her 
the United States flag was removed, and the flag of king 
Kamehamcha planted upon the islands. But this vessel 
had departed, and the islands were deserted when the Pal- 
estine arrived. The acts of the persons on board the Kal- 
ama, however designed, were nothing more than empty 
ceremonies that could vest no jurisdiction over the islands 
in the Hawaiian government. Prior acts of possession 
equally solemn had been performed by American citizens 
before the Hawaian vessels touched at the islands. And 
there is little room for doubt that the Kalama expedition 
was a sharp scheme of Americans, under cover of the Sand- 
wich Islands’ sovereignty, to lay claim to a discovery which 
they knew to be in course of prosecution under the flag of 
the United States. 

The law of nations will not acknowledge the property 
and sovereignty of a nation over any uninhabited country, 
except where actual possession has been taken and_settle- 
ment formed, or of which it makes actual use. 

‘‘'When navigators,” says Vattel, “have met with desert 
countries, in which those of other countries had, in their 
transient visits, erected some monument to show their 
having taken possession of them, they have paid as little 
regard to that empty ceremony as to the regulation of the 
popes, who divided a great part of the world betwcen the 
crowns of Castile and Portugal.” (Book 1, chap. xviii, sec. 
209.) The royal proclamation of July 27, was not more 
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effectual to give jurisdiction. At its date these islands 
appear to have been in the actual occupation of American 
citizens, holding in the name and under the flag of the 
United States. 

Without adverting then to any question that might be 
made in regard to the right of any sovereignty to acquire 
jurisdiction over these islands, in view of their position in 
reference to our coast, it is clear they were not within the 
lawful jurisdiction of the king of the Sandwich Islands 
when the Palestine reached them in July, 1858. 

An actual continuous occupation having been kept up 
by the Pacific Guano Company from the 22d of July, 
1858, it is my opinion that the proof brings the case within 
the act of the 15th of August, 1856. And this answers 
your first inquiry. 

The second inquiry relates to the nay from whom the 
statutory bond should be required. The object of that 
bond and what it should contain have been mentioned in 
a former opinion, to which reference has been made. The 
bond is to be given by the discoverer, his or their assigns. 
By the discoverer, Congress surely intended the party 
complying with the conditions of the act. Parker claims 
_ to have been the discover of the islands, and he may be so; 
but the possession and occupation have been by the Pacific 
Guano Company, either in their own right or as the 
assignees of Parker and his associates. It is clear that the 
conditions of the act of Congress were not performed by 
Parker, and if the case stood upon his acts, there is no case 
for the discretionary power of the President. 

The notion that Parker acquired any right by having 
seen or discovered these islands in 1852, cannot be sup: 
ported; for there is no pretence of possession or occupa- 
tion at that time; nor could Parker and Ryan acquire any 
right by having “laid a claim” to these islands in the 
belief that they contained guano, but before any actual 
discovery of guano deposit, possession, or occupation. 
Speculative claims anticipating discoveries are not sanc- 
tioned by the act Congress. No claim under the act of 
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1856 can have any earlier inception than the actual dis- 
covery of guano deposit, possession taken, and actual occu- 
pation of the island, rock, or key whereon it is found. 

The legal or equitable interest which Parker may have 
in the speculation, and the obligation of his associates to 
account and share with Parker, or his representatives, 
under the written agreement and special circumstances of 
the case, cannot be determined by the political branch of 
the Government. 

An adventure, under the direction of Parker, for guano 
speculation, seems to have been agreed upon by him and 
his associates before any actual discovery of the deposit, 
which was only found at the first arrival of the Palestine. 

The result of this voyage led to the formation of the 
Pacific Guano Company, which was organized by some of 
the original adventurers. Whether Parker took an active 
part in its organization, or for some undisclosed reason 
was merely passive, is not material, because the instrument 
of organization specifically states that one of the proposed 
objects was to secure the guano of Johnson’s islands, and 
refers to the voyage that had been made. Parker was a 
member of the company, and therefore a party to this 
instrument. That there was no actual occupation of the 
islands until after the organization of the company, and 
that the occupation was by its servants, is certain. 

Whether the Pacific Guano Company stand in the posi- 
tion of discoverers, or assignees of the discoverers, they 
would take the exclusive right to the deposit of guano 
upon Johnson’s islands, intended to be conferred by the 
act of Congress, without prejudice to any legal or equita- 
ble right that Parker’s representatives might have to share 
in the profits of the speculation. The nature and extent 
of those rights, if any exist, are proper for the determina- 
tion of a judicial tribunal. 

Upon the facts exhibited by the papers before me, I am 
of opinion: 

1. That the case presented is one that admits the exer- 
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cise of the discretionary power of the President, conferred 
by the act of Congress of August 18, 1856. 

2. That the Pacific Guano Company is the proper party 

to give the bond required by that act. 
Very respectfully, yours, &c., 
J. 8. BLACK. 
Hon. Lewis Cass, 
Secretary of State. 


BROWN'S CONTRACT. 


Where an advertisement for proposals to furnish coal for the use of the 
Navy Department announced that ‘‘the price stated must be for the 
coal delivered on board vessels in the port of Philadelphia,’ a party 
whose proposal was accepted is not bound to sign a contract binding 
him to deliver the coal ‘‘on board of such vessels, or in such places, in 
the port of Philadelphia, as the department may name or indicate,” 
although the advertisement further declared that “it will be stipulated 
in the contract that if default be made in delivering the coal at the place 
and time directed by the department, then and in that case the contrac- 
tor,’ &c., ‘will forfeit and pay,’”’ &c. 


ATTORNEY GENERAL’S OFFICE, 
July 16, 1859. 

Sr: I have received your letter of the day before yester- 
day, enclosing papers relative to the contract with Horace 
E. Brown, for the delivery of anthracite coal to the uses 
of the navy. The precise point of law upon which you 
desire my opinion is not stated in your letter, but I gather 
from the tenor of it, that the question at issue is, whether 
Mr. Brown, as the lowest bidder, and the accepted con- 
tractor for the coal to be used in the navy during the next 
fiscal year, is or is not bound to sign a contract which will 
bind him to deliver it “on board of such vessels, or in such 
places, in the port of Philadelphia, as the ae ay may 
name or indicate.” 

You and he both seem to concur in an opinion which j 18 
certainly true; that the shape of the contract must depend 
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upon the proposals advertised for. His bid, and the 
acceptance of it by the Navy Department, compel him to 
sign the sort of contract which was described in the adver- 
tisement, and made it the duty of the department not to 
require fom him any stipulation which was inconsistent 
with that advertisement. 

What then does the advertisement say? It says that 
‘‘the price stated must be for the coal delivered on board ves- 
sels in the port of Philadelphia.” Again, “the coal is to be 
delivered on board vessels in the port of Philadelphia in such 
quantities and at such times as, in the opinion of the 
department, the exigencies of the service may require.” 
Here we have no provision for any other place than on 
board vessels in the port of Philadelphia. There is nothing 
which authorizes the insertion into the contract of the 
words which the contractor objects to, as rendering him 
liable to deliver the coal at other places than on board 
vessels. But there is another paragraph which declares 
that “it will be stipulated in the contract that if default be 
made in delivering the coal of the quality and at the place 
and time directed by the department, then, and in that case, 
the contractor and his sureties will forfeit and pay,” &c. 
Of course, a stipulation of the kind here expressly antici- 
pated may, and ought to be, inserted into the contract. 
But what willit amount to? Under it the department will 
be able to determine at what place the coal shall be 
delivered, but is still restricted to the special limitation so 
fully expressed in other parts of the instrument, namely: 
on board of vessels in the port of Philadelphia. It eannot 
insist upon the coal being delivered at other places. 

The truth is, the grounds upon which the contractor and 
the department are differing seem to be very narrow. 

The advertisement is so clear, that it is difficult to see 
how any misconception about it could exist; and even if 
it were put into the form of words you propose, it would 
not be possible to construe those words as authorizing the 
coal to be delivered elsewhere than on board of vessels in 
the port of Philadelphia, as the contractor insists it ehould 
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be. It is barely possible that a difficulty might arise by 
adhering very closely to the letter of the contract, and by 
supposing, what is not to be supposed, that the department 
might wantonly desire to injure the contractor. The ves- 
scls on which the coal is to be delivered might be so placed 
in the port of Philadelphia as to make the delivery unneces- 
sarily expensive. But independent of the presumption 
that no public officer would do such a thing, I think it not 
less the legal duty than it is the plain interest of the United 
States to let the coal be delivered with as much con- 
venience and as little expense to the contractor as can be 
done without any additional cost or trouble to the Govern- 
ment or its officers. For instance, it would be wrong and 
unjust to require that the coal should be delivered on board 
of a vessel anchored in the middle of the river, when the 
same vessel could as easily as not be brought up to the 
wharf. This would be contrary to that covenant for gen- 
eral fairness which is implied in all contracts. 

In eonclusiog, I have to answer the very question which 
I suppose you meant to ask, by saying that I do not think 
the department has any right to insist upon the’ words “or 
in such places.” 

But, those words being stricken out, the contract will be 
in accordance with the advertisement, and in the spirit and 
intent of the bid. 

I am, very respectfully, yours, &c., 
J. 8. BLACK. 

Cuas. W. WEts9, Esq., 

Acting Secretary of the Navy. 





CITIZENSHIP. 


A free white person born in this country, of foreign parents, is a citizen of 
the United States. 


ATTORNEY GENERAL’S OFFicer, 
July 18, 1859. 
Sre: In reply to your letter of the 7th, I have to say 
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that a free white person born in this country, of foreign 
parents, is a citizen of the United States. (Lynch vs. 
Clarke et al., 1. Sandford Ch. R., p. 583.) I expressed a 
similar opinion in my letter to you of September 8, 1858. 
Yours, very respectfully, 
J. 8. BLACK. 
Hon. Lewis Cass, 
| Secretary of State. 





DERELICT. 


{n the case of derelict property, saved under no unusual circumstances, & 
moiety is the maximum allowance made to the salvors. 


ATTORNEY GENERAL’S OFFICE, 
July 26, 1859. 

Sir: I have examined the correspondence which you. 
have referred to me, in relation to the barque “J.J. Cobb.” 
This vessel was found at sea, abandoned by her crew, near 
the coast of Cuba, on the 30th of May, 1859, by Captain 
Symmes, of the American schooner ‘* Cumberland,” and is 
supposed to have landed a cargo of slaves on the island. 
Captain Symmes took the barque into the port of Havana, 
where his claim to salvage is undergoing judicial investi- 
gation. The American Consul General has asserted the 
right of the salvors to the whole vessel as derelict property, 
and you have requested my views on the legality of this 
claim. It is very clear that it cannot be maintained. One 
half of the property is as much as any court would award 
to them under the circumstances. (Kent’s Comm., vol. 
2, p. 421, in note; the Aquila, 1 Rob. Ad. Rep., 47; the 
schooner Boston and cargo, 1 Sumner, 336; the Emulous, 
1 Sumner, 213, 1 Mason, 372.) 

But I can see nothing, in the present condition of the 
case, to call for the interference of this Government. Ifa 
similar claim of a Spanish subject were pending in one of 
our courts, the executive authority could not meddle with 
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it. Captain Symmes has selected his own forum; and it 
is to be presumed that he will obtain his rights. 
Yours, very respectfully, 
J. 8. BLACK. 
Hon. Lewis Cass, 
Secretary of State. 





MEANING OF THE WORD “ ORUISE.” 


In naval parlance, the word ‘cruise’? means the whole period between the 
time when a vessel goes to sea and when she returns to the place where 
her crew is paid off, and she is put out of commission. 


ATTORNEY GENERAL’sS OFFICE, 
July 27, 1859. 

Sir: By section three of the naval appropriation bill, ap- 
proved March 8, 1859, it is provided that certain officers, 
who had been detached from duty or removed from com- 
mand, should receive the same pay they were receiving 
respectively when they were so detached or removed, up 
to the termination of their cruise, when so detached. Captain 
Ringgold was in command of the expedition for the sur- 
vey of Bhering’s Straits, North Pacific ocean, and China 
seas. He was removed, and is entitled to the pay which 
he was receiving at the time of his removal, up to the ter- 
mination of the cruise upon which he was then engaged. 
He left the vessel at Macao, on the Ist of August, 1854. 
The squadron consisted of the Vincennes, the Fenimore 
Cooper, and two smaller vessels. The Navy Department 
ordered Captain Ringgold’s successor in the command to 
leave the Cooper at San Francisco, and to bring the Vin- 
cennes to New York. When and where did the cruise 
terminate? At San Francisco when the Cooper was laid 
up, or at New York when the Vincennes arrived and was 
put out of commission? The answer to these questions 
depends upon the meaning of the word “ cruise,” and is 
rather a point of philology than of law. 

In common parlance, a cruise generally signifies a voy- 
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age, and lasts from the departure of aship until her return. 
This also is one of the definitions given by lexicographers, 
Officers of the navy have told me, that when sailors speak 
of a cruise with reference to its beginning and its end, 
they always mean the whole period between the time when 
the vessel goes to sea and when she returns to the place 
where her crew is paid off and she is put out of commis- 
sion. Finally, this is the meaning which you yourself 
have assigned to the word in a letter addressed to the Fourth 
Auditor upon the case of Lieutenant Abner Read, on the 
17th of June last. 

These authorities would be too much for me to resist, 
if my opinion were against you. But I think you are 
right, and therefore I advise that Captain Ringgold’s: claim 
be paid. 

I am, very respectfully, yours, &c., 
° J. 8. BLACK. 

Hon. Isaac Tovcey, 

Secretary of Navy. 





OLAIM OF COLONEL GATES. 


An officer on the duty of awaiting further orders is to be regarded as 
under orders, in the line of duty, and is entitled to commutation for 
quarters and fuel under the general Army Regulations. 


ATTORNEY GENERAL’s OFFICE, 
July 27, 1859. 

Srr: It appears from the papers of Col. Gates, submit- 
ted by you for my opinion, that he, being in command of 
the third regiment of artillery at New York, on the 3d 
of April, 1854, received orders to relinquish his command 
to the junior major, and on the next day he was directed 
to “await further orlers from Washington.” No further 
orders since that time having been given him, he claims 
commutation for quarters and fuel under the general Army 
Regulations. Commutation is allowed by Army Regula- 
tion No. 974 for quarters, when public quarters are not 
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furnished. In my opinion Col. Gates, never having been 
relieved from the duty of awaiting further orders from 
Washington, is properly to be regarded as under orders 
and on duty, and therefore entitled to commutation. 

He was in the line of duty while awaiting further orders 
to be given as much as he would have been while executing 
such further orders, if they had been given. 

Very respectfully, your obedient servant, 

| J. 8. BLACK. 
The PRESIDENT. 


DOWER IN AN EQUITY OF REDEMPTION. 


Where land has been mortgaged jointly by husband and wife, the wife is 
dowable of the equity of redemption, after the death of her husband. 


ATTORNEY GENERAL’S OFFICE, 
July 27, 1859. 

Sir: I have examined the papers accompanying your 
letter, concerning the claim of Mrs. A. 8. Rosenthal. 
Her husband was the owner of Hunting Park, which the 
United States are now using for the purposes of the Wash- 
ington Aqueduct. The husband and wife jointly mortgaged 
the land. Afterwards the husband sold it, in consideration 
that the purchasers would pay him a certain sum in cash 
and discharge the mortgage. It is under this sale that 
the United States got possession of the land. The widow 
claims her dower. : 

The rule is that, when land has been mortgaged jointly 
by the husband and wife, the wife is dowable of the equity 
of redemption after the death of her husband. If the 
husband conveys the equity of redemption in his lifetime, 
without being joined by his wife in the deed, her right of 
dower is, of course, not defeated. 

It follows therefore that Mrs. Rosenthal, at the time of 
the death of her husband, had a right of dower in the 
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land to the extent of one third thereof over and ahove the 
mortgage. 
I am, very respectfully, yours, &c., 
J. 8. BLACK. 
Hon. Joun B. Froyp, 
Secretary of War. 





DRAWINGS FOR PATENTS. 


Drawings accompanying an application for a patent may be signed either 
by the inventor or by any person he may authorize, 


ATTORNEY GENERAL’S OFFICE, 
July 28, 1859. 

Str: The question presented by the letter of the Com- 
missioner of Patents of the 11th of July, 1859, has been 
carefully considered. 

The 6th section of the patent act of 4th July, 1836, 
prescribes certain things that shall be done by an inventor 
‘“‘ before he shall receive a patent.” 1st. He shall deliver 
a written description of his invention or discovery, &c. 
2d. In case of a machine, he shall explain the principles 
and modes of application by which it may be distinguished. 
8d. He shall specify and point out the part, improvement, 
or combination he claims as his invention. 4th. He shall, 
furthermore, accompany the whole with a drawing or 
drawings, and written references, where the nature of the 
case admits of drawings, &c.—which descriptions and 
drawings, signed by the inventor and attested by two wit- 
nesses, shall be filed in the Patent Office. 5th. He shall, 
moreover, furnish a model of his invention in all cases 
which shall admit of representation by model. 6th. The 
applicant shall make oath or affirmation that he does verily 
believe that he is the original and first inventor or discov- 
erer of the art, machine, composition, or improvement for 
which he solicits a patent, &c. (5 Stats. at Large, 119.) 

The object of the drawing to accompany the written 
description of an invention, is to illustrate the invention 
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and afford a pictorial representation of the invention in 
addition to the verbal one. Words, drawings and models 
being three modes of representation, the law designed all 
of them should be used by inventors, where the case would 
admit of such illustrations. 

To identify the drawings and connect them with a writ- 
ten description, they were to be signed by the inventor 
and attested by witnesses. No other object could be served 
by signing the drawings than to Identify them as the pic- 

' torial representation accompanying the written description 
of the thing patented. This identification is as complete 
by the signature of an authorized agent or attorney as it 
could be by the hand of the inventor. Qui facit per alium, 
facit per se, is @ familiar maxim of the law which may with 
propriety be applied in this case. In my opinion, there- 
fore, drawings accompanying an application for a patent 
may be signed either by the inventor or by any person he 
may authorize to sign for him. 

And in answer to the question propounded by the Com- 
missioner of Patents, I would say that a patent may legally 
be granted, if the drawings be signed by the inventor’s 
own hand or by his attorney. 

Very respectfully, yours, &c., &c., 
| J. 8. BLACK. 
Hon. Jacos THompson, 
Secretary of the Interior. 





TYLER’S CASE. 


In a case of the extradition of a fugitive from justice, the act of Congress 
does not require or authorize the issuing of any warrant by the State 
Department, until the facts of the case are judicially ascertained and 
certified. | 


ATTORNEY GENERAL’sS OFFICE, 
July 28, 1859. 
Sre: William H. Tyler, a deputy of the United States 
marshal for the district of Michigan, having in his hands an 
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attachment against the American brig Concord, attempted 
to execute the writ by following the vessel into the British 
waters of the lake. He found her moored to the Canada 
shore. He was resisted by Henry L. Jones, her master, 
and in the struggle Jones was mortally wounded by the 
discharge of a pistol which Tyler held in his hand. Tyler 
was arrested the same day, and subsequently tried in the 
district court of the United States, found guilty of man- 
slaughter, and sentenced to undergo an imprisonment of 
thirty days and pay a fine of one dollar. After he had suf- 
fered this sentence he was again arrested by the authori- 
ties of Michigan, and an indictment for murder was found 
against him in the county where Jones had died. To this 
indictment he pleaded in bar the former conviction in the 
federal court, and the sufficiency of this plea is a question 
still pending before the supreme court of Michigan. It 
was under these circumstances that Lord Napier, the late 
British minister here, demanded the extradition of Tyler 
on the ground, first, that he had violated her majesty’s ter- 
ritory by pursuing the vessel into her waters; and secondly, 
that he had caused the death of Jones, the captain of the 
vessel, within British jurisdiction. Whether, upon these 
facts, he ought to be surrendered, is the question upon 
which my opinion is asked. 

I need say nothing about the first ground, becanse the 
violation of the territory by attempting illegally to execute 
writs therein, is not an offence for which the treaty author- 
izes the extradition of the offender. The act was unlawful, 
and it does not appear to have been committed with the 
sanction of any American authority, executive or judicial. 
The proper disclaimer of this Government will no doubt 
be entirely satisfactory to that of Great Britain. 

Lord Lyons is willing to await the result of the crimi- 
nal prosecution now pending against Tyler in the Michi- 
gan courts. The application at present, therefore, is merely 
that such preliminary steps may be taken as will result in 
the surrender of the alleged criminal if he shall be dis- 
charged by the authorities of Michigan. There is no 
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reason why this should not be conceded. The British . 
government has a right, under the treaty, to institute pro- 
ceedings to that end. But what shall be the nature of those 
proceedings? The agents of Great Britain in Canada have 
already decided that question for themselves. They have 
applied for and obtained a warrant from the Commissioner 
of the United States, authorizing the arrest of Tyler under 
the act of Congress and the treaty of extradition. This 
warrant will detain him until the legality of his surrender 
can be properly and legally decided. 

It seems to have been a question of much doubt whether 
proceedings for surrendering fugitives from the justice of 
foreign countries could or ought to be commenced without 
a warrant being first issued by the Department of State. 
The act of Congress does not require nor authorize the 
issuing of any warrant by you until the facts of the case 
are judicially ascertained and certified. This is the con- 
struction which the statute has received from the Supreme 
Court. In Kaine’s case, (14 Howard’s Reports, 106,) the 
court declared that grave objections existed to any execu-. 
tive interference until after the judicial action, authorized 
by the act of Congress, had taken place. In Calder’s case, 
an executive mandate was issued to certain judges and 
magistrates, requiring them to proceed. This was not 
only a departure from the pre-existing practice, but with- 
out sanction from the treaty,.the act of Congress, or any 
judicial construction of either. The Executive of course 
ought to refrain from the exercise of any power not con- 
ferred upon him by the Constitution or laws, especially 
when, as in this case, the use of the power invoked would 
retard and complicate proceedings which should be as 
speedy and as simple as possible. Thesteps already taken 
to prevent the escape of Tyler, and to guard against a 
failure of justice, are legal, and can hardly fail to be effec- 
tive. Under the warrant heretofore issued, he will be 
detained and examined, and the case fully considered by 
the proper tribunal. When the judicial proceeding is 
transmitted to you, according to the act.of Congress, you 
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will be required to determine whether or not a warrant for 
his extradition shall be issued. But until then, I think it 
is not your duty to interfere with the business. 
I am, very respectfully, yours, &c., 
J. 8S. BLACK. 
Hon. Lewis Cass, 
Secretary of State. 





PAYMENT FOR MAIL SERVICE. 


The authority of the Postmaster General to pay for the mail service, spec- 
ified in section 6 of the act of June 14, 1858, out of any money not 
otherwise appropriated, is plain, positive, and independent of any limita- 
tion in the act of July 2, 1836. 


ATTORNEY GENERAL’S OFFICE, 
August 4, 1859. 

Str: The point presented by your communication of 
June 10th, as to the construction of the act of 14th June, 
1858, has been carefully considered, and I am of opinion 
that there is no room for any question to be raised as to 
your power to go on with the payments under the appro- 
priations made by the fifth section of the act referred to, 
so long as there is any money in the Treasury not other- 
wise appropriated. 

The provisions of the second section of the act of July 
2, 1836, to change the organization of the Post Office, re- 
quired the Postmaster General to submit certain specific 
estimates to Congress, at certain stated times. (5. Stats. 
at Large, 80.) Whether that duty be performed or not, 
his authority for paying for the mail service specified in 
the 5th section of the act of 1858, “out of any money not 
otherwise appropriated,” is plain, positive, and indepen- 
dent of any limitation in the act of 2d of July, 1836. 

Very respectfully, your obedient servant, 


J. 8. BLACK. 
Hon. J. Hott, 


Postmaster General. 
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TREATY BETWEEN PERU AND UNITED STATES. 


Under the treaty of 1851 with Peru, the United States are not bound to 
pay a consul of the Peruvian government the value of property belong- 
ing to a deceased Peruvian, on whose estate the consul was entitled to 
administer, which may have been unjustly detained and administered 
by a local public administrator. 


ATTORNEY GENERAL’S OFFICE, 
August 2, 1859. 

Sir: Juan del Carmen Verjel, a Peruvian citizen, died 
intestate, on board of the steamer Empire City, on her 
passage from New York to the Pacific, in May, 1858. 
Some personal property which he had with him at the time 
of his death was brought back to New York by the Pa- 
cific Steamship Company, and deposited with the public 
administrator. By the 39th article of the treaty of 1851 
between Peru and United States, the Peruvian consul at 
New York was, cx officio, the administrator of his deceased 
countryman, and therefore entitled to the possession of 
the goods which the public administrator took and admin- 
istered. The consul, therefore, had a right of action to 
recover the goods or their value. But, instead of bringing 
a suit, he applied through the State Department for com- 
pensation out of the Federal Treasury. I think you are 
bound to dismiss his application. The treaty makes no 
promise that the Government of the United States will 
put the personal property of a deceased Peruvian into the 
hands of the consukand keep it there, or else pay him the 
price of it. It secures to him simply the legal rights of 
an administrator, which consist, among other things, of 
authority to sue for goods of his decedent, if they are un- 
lawfully taken or detained from him. 

I repeat, that the act of the steamship company, and of 
the public administrator, in detaining the goods of the 
decedent from the Peruvian consul, was unlawful, and a 
wrong which may be justly complained of. The only error 
of the consul and the minister consists in seeking redress 
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where there is no authority to furnish it, and in refusing 
the justice which the judicial authorities would have given 
them for the asking. It appears that the District Attor- 
ney of the United States, in pursuance of your instruc- 
tions, tendered his services to institute and carry on the 
proper proceedings, and that the minister distinctly refused 
to allow the bringing of an action. If this refusal be 
persisted in, I know not what more we can do in this case. 
I am, very respectfully, yours, &c. 
J. 8. BLACK. 


Hon. Lewis Cass, 
Secretary of State. 





POWER OF AMERICAN CONSULS. 


1. An American consul, under the act of February 28, 1803, has no author- 
ity, by withholding a ship’s papers, to compel payment of demands for 
which suit has been brought by a creditor, after her release on bond by 
the court. . 

2. Such consul, under the 28th section of the act of August 18, 1856, has 
authority to detain the papers of a ship to enforce only the payment of 
wages in certain cases and consular fees; but he has not a general power 
of deciding upon all manner of disputed claims against American 
vessols. 

8. Such consul may recover the penalties incurred by the master of a ves- 
sel for neglecting to deposit his papers in a court of competent juris- 
diction, but he has no right to enforce otherwise the payment of the 
penalties. 


ATTORNEY GENERAL’S OFFICE, 
August 6, 1859. 

Str: I have considered the questidns proposed by the 
American vice consul at Valparaiso, which you have 
referred to me, arising out of his official proceedings in 
the case of the steamer Independence, of New York. On 
the 25th of March, 1859, this vessel arrived at Valparaiso, 
and her papers were deposited at the American consulate. 
She had previously: arrived twice at that port and departed 
from it without depositing her register, as required by the 
act of 28th February, 1803. On the 30th of March several 
claims against the steamer were on file at the American 
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consulate. They were for consul’s fees, for coal, for light- 
erage, for wages, and for an agent’s services and expenses. 
The vice consul demanded the payment of these claims 
before returning the register, and also the payment of one 
thousand dollars penalties for the two previous violations 
of the act of 1803. After much dispute the attorneys of 
the owner paid some of these demands under protest, and 
gave bond for the remainder, and the papers were given up. 

The propositions submitted by the vice consul are all 
embraced in the single question whether he was right. I 
think he was in error in two or three respects. To point 
out these will be the clearest and easiest way to answer your 
inquiry. 

1. Some of the claims against the steamer were disputed. 
Suits had been brought for them and security had been 
entered. The vice consul had notice of this; and he had, 
therefore, no right to compel the payment of the demands 
by withholding the ship’s papers. After a vessel has been 
attached by a creditor, and has been released on bond, he 
cannot demand that the consul shall detain it. To do so 
would be vexatious, and perhaps deprive the owner of a 
just defence. 

2. But nearly all the claims against this steamer were of 
a class over which the vice consul had no jurisdiction. 
His right to enforce payment of them is claimed under 
that clause of the 28th section of the act.of August 18, 
1856, (11 Stats. at Large, 63,) which provides that “all 
consular officers are hereby authorized and required to 
retain in their possession all the papers of such ships and 
vessels which shall be deposited with them as directed by 
law, till payment shall be made of all demands and wages 
on account of such ships and vessels.” 

In the book of Consular Regulations, published in 1856, 
this clause is inserted, apart from the remainder of the sec- 
tion, and the word “such” is omitted. I think it should 
be construed in connection with the rest of the section in 
which it occurs, and with other parts of the same act. It 
refers to-the demands and wages of which cognizance had 
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been given to consuls. It gives them no new jurisdiction, 
but simply provides a means of enforcing that which they 
already had. They can retain the papers, to compel the 
payment of wages in certain cases and consular ‘fees; but 
they do not possess a general power of deciding upon all 
manner of disputed claims and demands fee American 
vessels, , 

This view of the law does no violence to its language. 
The words “such ships and vessels” evidently refer to the 
ships and vessels previously mentioned. The terms “all 
demands and wages,” being used in connection, warrant 
the belief that the former was employed in a limited sense. 
In its general import, it includes wages; and to construe 
it broadly, therefore, makes the sentence redundant. 
These are but slight grounds of construction, but they are 
strengthened by the more potent one, that a grant of judi- 
cial power is not to be taken by implication, and that it is 
not to be presumed that Congress intended to confer upon 
every consular officer an authority almost equal to that of 
a court of admiralty. 

8. The vice consul also exacted the penalties incurred 
by the master of the Independence under the act of 1803. 
But by the terms of that act the penalty is “to be recov- 
ered by the said consul, vice consul, commercial agent, 
or vice commercial agent, in his own name, for the benefit 
of the United States, in any court of competent jurisdic- 
tion.” The law makes the consul the party to bring the 
suit, not the judge to decide it. In the case in hand the 
vice consul demanded the penalty, decreed it to be due, 
and enforced its payment. 

4, The facts concerning the engineer’s claim for wages 
are not very clearly stated. It does not appear upon what 
voyage they were earned. I will, therefore, intimate no 
opinion about it, 

Yours, very respectfully, 
J. 8. BLACK. 

Hon. Lewis Cass, 

Secretary of State. 
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CHORPENNING’S CASE. 


1. Asa general rule, a decision upon a claim made by the head of a de- 
partment cannot be disturbed by hfs successor; but wherea claim has 
been referred by Congress to the head of a department, and the de- 
partment gives such a construction to the statute as defeats the claim 
in whole or in part, and Congress afterwards, by reports of the appro- 
priate committees or otherwise, indicates its opinion to be against the 
decision of the department, the case may be opened, though achange, 
in the meantime, has taken place in the head of the department. 

1. Such indications of opinion from the legislature are not binding on 
the department, but are to be regarded merely as ground for the re- 
consideration of the case. 


ATTORNEY GENERAL’S OFFICE, 
August 25, 1859. 

Str: I have considered the case of George Chorpen- 
ning, upon an application which he has made to you to 
re-examine the decision made against him by your prede- 
cessor. It seems very plain to me that the construction 
given by Postmaster General Brown to the act of 3d of 
March, 1857, was erroneous. I think he was entitled to 
what he claimed. But the question is whether the subject 
has not passed away entirely from your control. Asa gen- 
eral rule, a case of this kind, decided by a head of a de- 
partment, cannot be disturbed by his successor. I have 
asserted this rule frequently, and have always advised a 
steadfast adherence to it. But the circumstances of this 
case seem to bring it within a well-established exception. 
Two committees of Congress have made reports in favor 
of the claimant’s right to have that which the Post Office 
Department refused him. The joint resolution accom- 
panying these reports was not passed into the form of a 
law, only because of the usual delays in legislation. 

Attorney General Johnson, in the case of Churchill Gibbs, 
declared that an expression of opinion by Congress, in 
favor of a claim which had been disallowed, though the 
opinion was not expressed in the form of a law, was bind- 
ing upon the department, and made it obligatory upon it 
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to liquidate the claim. (5 Opin., 82.) Mr. Cushing, in 
the case of Isaac Bowman, (6 Opin., 680,) held that such 
expressions of opinion by Congress were not binding as 
law, unless they assumed the form of law. But he de- 
clared that, where opinions of congressional committees 
have been expressed adversely to the previous decision of 
a department, such opinions do afford a sufficient reason 
for a reconsideration of the case by the proper officer. 
This, also, was the carefully considered judgment of Mr. 
Ewing, when Secretary of the Interior; and it seems to 
have been followed, in another case, by Mr. McClelland. 

Such has been the exposition of the law upon this sub- 
ject by the highest officers of the Government. ‘There is 
no precedent, that I have been able to find, in the other 
direction. It is impossible to overrule the cases I have 
cited without offending against the consistency which 
ought to be observed. I must, therefore, reply to your in- 
quiry by saying, that you have the authority to reconsider 
the question decided by your predecessor. Having that 
authority, it can hardly be necessary to add, that you ought 
to exercise it, if it be necessary to do so for the purpose 
of doing justice and executing law. 

The rule, as I gather it from cases heretofore decided, 
is this: That where a claim has been referred by Congress 
to the head of a department, and the department gives 
such a construction to the act of Congress as defeats the 
claim in part or altogether, and Congress afterwards, by 
reports of the appropriate committees or otherwise, indi- 
cates its opinion to be against the decision of the depart- 
ment, then the case may be opened, though a change has 
in the meantime taken place in the head of the depart- 
ment. But such reports of committees, or other indica- 
tions of opinion from the legislature, are not to be regarded 
as law and binding upon the department, but merely as a 
ground for the reconsideration of the case; upon which 
reconsideration the head of the department is to determine 
the case again, according to his own conscientious convic- 
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tions of duty. You will find the reasoning upon the sub- 
ject so elaborately and ably set forth in the opinions of my 
predecessors, already referred to, that I think it altogether 
unnecessary to repeat them, or go further in the discussion. 
I am, very respectfully, yours, &c., 
J. 8. BLACK. 
Hon. J. Hort, 
Postmaster General. 


CONTRACT OF RUSSELL, MAJORS, & WADDELL. 


1. Where, in a contract for the furnishing of flour to the army, it was 
stipulated that the commanding officer of the post should reject all or 
any part of the flour tendered, when pronounced by the inspectors as 
not being in accordance with the contract, it was held, that the dée- 
cision of the officer commanding the post was subject to roview by tho 
War Department. 

2. Where, in the same contract, the agreement was to furnish ‘‘ good, 
fresh, merchantable, superfine flour, the best that is manufactured in 
the Territory of Utah,” it was held, that the contract was complied 
with by a tender of ‘‘ good, fresh, merchantable, superfine flour,’”’ as 
those terms are understood in Utah, though the flonr was not of ths 
best quality manufactured in the States. 


ATTORNEY GENERAL’S OFFICE, 
August 19, 1859. 

Srz: I have received your letter of yesterday, referring 
to this office two questions arising on the contract of Rus- 
sell, Majors, & Waddell for supplying flour to the army in 
Utah. By the terms of the written agreement, after stip- 
ulating that all flour delivered in pursuance of the contract 
shall be rigidly inspected by inspectors appointed by the 
principal commissary of subsistence or agent of the sub- 
sistence department, it is provided that “the power is 
hereby reserved to the commanding officer of the post and 
the principal commissary of subsistence or agent, to reject 
gll or any part of the flour tendered under this contract, 
when pronounced by the inspectors as not being in accord- 
ance with the quality designated in this contract.” 
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The first question proposed is, “ Whether the decision 
of the colonel commanding, in rejecting the flour, 1s subject 
to review by the War Department?” I thinkitis. There 
is a plain distinction between the duties of the command- 
ing officer and those of the board of inspectors. The 
latter stand between the contractors and the Government. 
Their decision is in the nature of an award, and is binding 
upon both of the parties to the contract. But the .com- 
manding officer only exercises the option reserved to one 
of the parties of rejecting flour after it has been condemned. 
He acts for the Government, and for the Government 
alone; and his decision is therefore liable, like other official 
proceedings, to be approved or disaflirmed by the proper 
department. 

But again his power of rejection is limited to a certain 
contingency. He can only exercise it “when the flour is 
pronounced by the inspectors as not being in accordance 
with the quality designated.” If he should exceed this 
limit, and reject flour which had been inspected and ap- 
proved, it is very clear that the contractors should not 
suffer by his decision; and it is equally clear that the acts 
of a Government agent, in excess of his authority, are not 
conclusive, either against the United States or against the 
department which employs him. 

In this case, the agreement calls for the delivery of 
‘“‘ good, fresh, merchantable, superfine flour, the best that 
is manufactured in the Territory of Utah.” The second 
question proposed is, “ whether a tender of flour of the 
best quality manufactured in Utah, although not ‘ good, 
fresh, merchantable, superfine flour,’ as those terms are 
understood in the States, is a compliance with the con- 
tract?” I think this question also requires an affirmative 
answer. ‘The parties to the written instrument evidently 
intended that the flour should be manufactured in Utah. 
This is plain from other parts of the agreement. The fair 
construction, then, of the sentence containing the descrip- 
tion of the flour is, that the specific portion of it con- 
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trols what is more generally expressed. Ido not think it 
is necessary to cite authorities for this position. 
Yours, very respectfully, 
ALFRED B. McCALMONT, 


Acting Attorney General. 
Hon, W. R. Drinxarp, 


Acting Secretary of War. 





CONTRACT FOR SALE OF ARMS. 


The War Department can properly make no sale of arms, except at auo- 
tion, and on due public notice. 


ATTORNEY GENERAL’S OFFICE, 
September 12, 1859. 

Sm: The contract - Aiea by your department with 
Cooper and Pond for the sale of six hundred old-pattern 
muskets, being contrary to the rules and regulations pre- 
scribed by the War Department, is irregular, and ought 
not to be carried into effect. Properly, the department 
-ean make no sale of arms, except at auction, and on due 
public notice. The right of the department to revoke the 
contract referred to cannot be doubted. 

Yours, very respectfully, 


J. 8. BLACK. 
Col. W. R. Dainxarp, 


_ Acting Secretary of War. 





ISTHMUS OF PANAMA, 


1. The act of the government of New Granada, conceding to a company 
the exclusive right to construct a railroad across the Isthmus of 
Panama, must be construed so as to give that right within the true 
geographical boundaries of the isthmus. 

2. Those boundaries do not extend on the north to the Costa Rica line, 
nor do they include the isthmus of Ohiriqui. . 


ATTORNEY GENERAL’S OFFIce, 
September 19, 1859. 
Sir: Recurring to our conversation of last week, in 
which you asked my advice upon the subject of the grant by 
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New Granada to the Chiriqui company, I have to say, that 
I do not think that there is any conflict between it and the 
former grant by the same government to another company, 
of the exclusive right to make a railroad across the Isthmus 
of Panama. The words of the treaty between the United 
States and New Granada will not be the test by which you 
are to determine what is or what is not within the true 
limits of that isthmus. The act of the New Granadian 
government, conceding to the company the exclusive right 
to make a railroad across the Isthmus of Panama, must be 
construed so as to give such company that right within the 
true geographical boundaries of the isthmus named. 

I do not think that those boundaries extend on the north 
to the Costa Rica line. Nor do they include that portion 
of the continent which is called the Isthmus of Chiriqui. 
But, this being a geographical rather than a legal question, 
any other person is as good a judge of itas I. Nevertheless 
I have given you my opinion. 

Of course it is the business of your department, rather 
than mine, to assure the New Granadian government, if it 
needs such assurance, that the United States can have no 
objection to additional grants for inter-oceanic railroads. 

The more of such grants made to our citizens the better; 
provided they do not conflict with one another, as, in my 
opinion, the two referred to in our conversation do not. 

I am, very respectfully, yours, &c., 


J. 8. BLACK. 
Hon. Lewis Cass, 


Secretary of State. 





ANNULMENT OF MAIL OONTRAOTS. 


If a mail contractor refuse, after being instructed, to give information as 
to the preparations made by him for the performance of his contract, 
his contract may be annulled by the department. 


ATTORNEY GENERAL’s OFFIcz, 


September 30, 1859. 
 Srr: If a mail contractor assigns his contract without 
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consent of the Postmaster General, or disobeys instructions 
of the department, his contract may be annulled. It is 
the duty of a mail contractor to provide suitable means 
for the safe and regular transportation of the mail in ac- 
cordance with the contract terms; and the department has 
a, right to know, within a reasonable time, before delivering 
the mail to him, whether he has made adequate provision 
for the performance-of his stipulated service. If he be 
' instructed to give information on that point, and refuses 
or neglects to do so, such disobedience would justify annul- 
ment of the contract. 

A proper form of annulment would be an order de- 
claring the contract annulled, and specifying the reasons. 
This order should be promptly communicated to the con- 
tractor. The mail may be delivered to any other party 
with whom suitable arrangements have been or can be 
made for its transportation. 

Very respectfully, yours, &c., 


J. 8. BLACK. 
Hon. Horatio Kina, 


Acting Postmaster General. 





KING’S LEGAL REPRESENTATIVES. 


A. B. died, leaving an executor. On his death, letters of administration on 
the estate of A. B. were taken out in the District of Columbia by C. D., 
a creditor, and afterwards letters were granted to KE. F., in Kentucky, 
the place of decedent's domicil. Congress directed a sum of money to 
bo paid to the legal representatives of A.B. Held, that C. D. was entitled 
to receive the fund. 


ATTORNEY GENERAL’S OFFICE, 
October 15, 1859. 

Sir: I have considered the questions arising upon the 
act of February 23, 1859, which directs you to pay to the 
legal representatives of Henry King the sum of one thou- 
sand eight hundred and seventeen dollars and thirty-six 
cents. (11 Stats. at Large, 563.) 

There is no ambiguity upon the face of this statute. 
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The only trouble you can possibly have is to determine who 
is the legal representative of Henry King. He died, it 
appears, in 1820, making Alexander King his executor. 
Alexander King died many years ago. Three persons took 
out letters of administration at three different times and 
different places. One of them admits that he has no right; 
and the contest is, therefore, now between John McCalla, 
who was appointed in the District of Columbia, on the 29th 
of March, and Jackson King, who took out letters in Jessa- 
mine county, Kentucky, the place of the decedent’s domicil, 
on the 2d of April, 1859. Which of these two administra- 
tors has the legal right to represent Henry King, deceased, 
before the Treasury Department, in reference to this claim? 

In the State of Kentucky, Jackson King has undoubt- 
edly the superior right, and in the District of Columbia, or 
any where else, his receipt fora debt due by the Govern- 
ment would be good. But I cannot say that the receipt of 
McCalla, whose letters of administration were granted 
here, would not be an acquittance to the Government of 
equal validity. In short, although it was not necessary 
that letters of administration should be taken out here in 
order to constitute a legal representative of Henry King, 
yet, such letters being granted, the person who holds them 
is fully authorized to do within this district all that any 
other administrator could lawfully do here. The two 
administrators, therefore, stand upon a level inlaw. They 
have both given security, and they are both bound to 
account to the distributees of the personal estate for all the 
money they may receive. But McCalla has the advantage 
of the oldest appointment as administrator, and the first 
application for the money, which I think is in itself suffi- 
cient to decide the question in his favor. In addition to 
that, he has an equity; he is a creditor; he has a fair 
demand in his own right for a part of the fund. It is right 
that he should receive it and pay himself here, without 
being put to the necessity of following a junior administra- 
tor to Kentucky for satisfaction. If he claims too much of 
the fund on his own debt, the court having jurisdiction of 
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lis accounts will do justice to the other parties in interest. 
Very respectfully, yours, &c., 
| J. 8. BLACK. 
Hon. Howe. Coss, 
Secretary of the Treasury. 





A 
CLAIM OF STATE OF PENNSYLVANIA. 


The War Department has the right to supply a deficiency in the allow- 
ance of arms to a State, under the act of April 23, 1808, which occurred 
in consequence of a mistake in estimating the number of the State 
militia, 


ATTORNEY GENERAL’S OFFICE, 
November 3, 1859. 
Sir: I have received your letter of the 2d, enclosing the 
papers in relation to the claim of the State of Pennsylvania, 
under the act of April 23, 1808, to the quantity of arms 
necessary to complete her quota for the year 1855. The 
very clear report of Colonel Craig shows that a portion of 
the proper allowance for that year was withheld in conse- 
quence of a palpable mistake in estimating the number of 
the effective militia in the State. I fully concur in the 
view of the law which he has presented, and therefore give 
you my opinion, in reply to your inquiry, that your depart- 
ment has the right to issue arms to supply the deficiency 
mentioned. | 
Yours, respectfully, &c., 
J. 8. BLACK. 
Hon. Joun B. FLoyp, 
Secretary of War. 





CLAIM OF STATE OF MINNESOTA. 


Under the act of March 38, 1859, appropriating for the payment to the State 
of Minnesota, for expenses incurred by Captain Starkey’s company of 
Minnesota volunteers, called out by the Governor of the Territory, a 


296 HON. JEREMIAH 8. BLACK 


Claim of State of Minnesota. 
NN 


sum of money, or so much thereof as may be necessary, the accounting 
officers of the Treasury are to determine, before any payment is made, 
what amount the State is entitled to receive. 
ATTORNEY GENERAL’S OFFICE, 
. November 4, 1859. 

Srr: I have considered the question which you have 
referred to me, arising out of that portion of the army 
appropriation act of March 3, 1859, which allows “for the 
payment to the State of Minnesota, for expenses incurred 
by Captain James Starkey’s company of Minnesota vol- 
unteers, called out by the Governor of the Territory of 
Minnesota, in eighteen (hundred) and fifty-seven, to protect 
the settlers of the valley of Sunrise river against the Chip- 
pewa Indians, two thousand six hundred and thirty-nine 
dollars, or so much thereof as may be necessary.” 

The difficulty which you have mentioned is in relation 
to the effect of the last clause. On the one hand, it is 
claimed that the particular sum named in the act should 
be immediately paid, and that it should be left to the State 
authorities to distribute the fund and decide how much of 
it may be necessary for the purpose specified. On the 
other hand, the accounting officers of the Treasury deem 
it their duty to examine the accounts for these expenscsa, 
as in other cases, and to determine, before any payment is 
made, what amount the State is entitled to receive. 

I am of opinion that this latter construction of the law 
is the true one. The act does not require the Secretary 
of the Treasury to pay two thousand six hundred and 
thirty-nine dollars to the State of Minnesota; but directs 
him to pay only so much thereof as may be necessary to 
cover the expenses of the volunteers. Surely this throws 
upon the department of which he is the head the respon- 
sibility of examining the accounts for these expenses, and 
of ascertaining the sum which will be required to meet 
them. 

At the time of the passage of the act all of the expenses 
had been incurred. They were neither future nor contin- 
gent, Minute statements of the particular items had been 
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laid before the proper committee. The qualifying clause 
in the appropriation was not, therefore, intended to meet 
the event of a subsequent change in their actual amount, 
but to provide for a possible variation between the esti- 
mate presented and the true sum, when it should be regu- 
larly ascertained. It affords conclusive evidence that 
Congress did not mean to decide upon the validity of the 
accounts in detail. | 

If the volunteers had been paid by the State, and if the 
appropriation had been to reimburse her for the money 
thus laid out, the only duty of the accounting officers 
would have been to find out how much had been expended 
for that purpose. But the facts present a different case. 
It is clear that the accounts should be audited in the usual 
manner, 

Yours, very respectfully, 
J. 8. BLACK. 
Hon, Joun B. Fioyp, 
Secretary of War. 


~ 


JIMENO AND COLUS RANCHES. 


1. Where two grants of land in California lay afoul of one another, the 
claimant who has the prior grant, and obtained the first judicial con- 
firmation, has a title, better in law and equity than the other. 

2. In such a case, the survoyor general of California should locate the 
whole of the senior grant as it would have been located if no opposing 
claim to the land existed. 

8. In such a case, the owners of the junior grant are entitled to tho residue 
of the land within the limits of their grant, after satisfying the calls of 
the senior grant. 

4. The act of March 8, 1851, soction 18, authorizes the surveyor general to 
determine, in case of conflicting claims to the same land, which of the 
two claimants has a better right, according to the principles of justice. 


ATTORNEY GENERAL’S OFFICE, 
November 9, 1859. 
Sir: From your letter, dated May 9, 1859, and the docu- 
ments which accompany it, I learn that Manuel Jimeno 
received from the Mexican government, in due form, a 


w 


398 HON. JEREMIAH 8S. BLACK 





Jimeno and Colus Ranches. 








grant for eleven leagues of land lying upon the Sacramento 
river. The shape and situation of the land granted are 
described in the act of concession, and defined more ex- 
actly by a map accompanying the expediente. Subsequent 
to the date of Jimeno’s grant, another grant was made to 
John Bidwell of a tract called Colus, also lying upon the 
Sacramento river. The precise location of this grant 1s 
also ascertainable without difficulty from the description 
contained in the grant and the diseno. The two being 
compared together, it becomes very clear that one lies afoul 
of the other. Both parties have obtained decrees of con- 
firmation by the board of land commissioners, by the dis- 
trict court of the United States for California and by the 
Supreme Court. Jimeno, or those claiming under him, 
not only has the advantage of his competitor in the priority 
of the grant, but was first in obtaining the several decrees 
of confirmation. Without repeating the questions which | 
you propounded to me, I shall answer all the points that 
have been raised in your department concerning the rights 
of these claimants with respect to surveys and patents. 

Both parties are not, and cannot be, entitled to the land — 
which both of them claim. The title of one is, beyond 
all question, paramonnt to that of the other. It cannot 
be that the junior grant is equal to the senior. At the 
time the concession was made by the government of 
Mexico of the Colus tract, Jimeno was the owner of the 
land in controversy, and that government had no right 
which it could convey. The Jimeno title, then, being in 
every respect prior in point of time, must be regarded as 
better in law and equity than the other. It must take the 
interference, to the total exclusion of the other claim. 

It is the plain and manifest duty of the surveyor general 
to locate the whole of the Jimeno ranch just as it would 
have been located if no opposing claim to the land it covers 
had been set up. The owners of the Colus grant are enti- 
tled to whatever land may still be left within the proper 
limits of their grant, after satisfying the calls of the Jimeno 
tract. The surveyor general, however, may run on the 


TO THE SECRETARY OF THE INTERIOR. 899 


Jimeno and Colus Ranches. 


ground and designate, in some proper way upon his plot, 
the lines which would have been assigned to the Colus 
ranch, in case it had not been interfered with. But he 
cannot return for patenting more than one of two conflict- 
ing surveys of the same land. 

It follows, from what I have said, that it is lawful, in a 
case like this, to survey to the claimant under the junior 
grant less land than was confirmed. The elder grant must 
have what it calls for, and the junior can take only what 
is left. 

These views coincide not only with the instructions 
issued by your department to the surveyor general, but 
also with the 18th section of the act of March 3, 1851, 
(10 Stats. at Large, 248,) which gives to the surveyor gen- 
eral the same power and authority as are conferred on the 
register of the land office and receiver of public moneys of 
Louisiana, by the 6th section of the act of March 8, 1881. 
The provision in the act of 1831, referred to in that of 
1851, is one which authorizes the register and receiver to 
decide between the parties, when they are unable to agree 
among themselves, in such manner as may be consistent 
with the principles of justice. To decide, in that act, 
means to determine which of the two claimants has the 
better right according to the principles of justice. The 
surveyor general’s decision, however, is not final, and does 
not preclude a future inquiry by the proper judicial tri- 
bunals. While, therefore, he should, in this case, return 
the Jimeno survey for patenting, it is proper that he should 
do nothing which will obscure the right of the other party, 
or prevent a fair investigation of it. 

I am, very respectfully, yours, &c., 


J. 8. BLACK, 
Hon, Jacos THompson, 


Secretary of the Interior. 
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COLLECTOR OF CUSTOMS AS INFORMER 


A collector of customs may become an informer and receive a portion of 
the penalties under section two of the act of July 7, 1838, in relation to 
steamboats, and under the acts prohibiting the slave trade. 


ATTORNEY GENERAL’S OFFICE, 
November 9, 1859. 

Sir: I have considered the questions which you have 
submitted concerning the right of a collector of customs to 
become an informer and receive a portion of the penalties, 
under the second section of the act of July 7, 1838, in rela- 
tion to steamboats, and under the acts prohibiting the slave 
trade. 

In Steele vs. Bennett, (8 8. and R., 5538,) the captain of 
@ revenue cutter was permitted to recover a share of a 
forfeiture incurred under the non-intercourse act of March 
1, 1809. In another case,-reported in Davies R., 370, it 
was held that inspectors of customs were entitled, as 
informers, to receive a share of a forfeiture under the act 
of March 2,1799. I can conceive no argument against the 
right of a collector to become an informer in the instances 
mentioned by you, which is not met by the reasoning of 
the judges in the cases above cited. J am, therefore, of 
opinion that he may receive a share of the penalties under 
the laws to which you have referred. 

Yours, very respectfully, ~ 
J. 8. BLACK. 
Hon. HoweE1t Coss, 
Secretary of the Treasury 


$ 





BROOKS’S CONTRAOT. 


Though the head of a department has no right to set off one independent 
claim against another; yet where debits and credits, claims and counter 
claims, arise between the Government and a contractor out of the same 
contract, he may ascertain both, and regard that party as debtor against 
whom the balance is found to be. . 
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1 Brooks’s Contract. 


ATTORNEY GENERAL’S OFFICE, 
November 14, 1859. 

Sir: One Thomas N. Brooks made a contract with the 
Government on the 8th of October, 1853, to deliver twenty- 
six hundred barrels of beef at the Brooklyn navy yard. | 
And on the 22d of October, 1853, made another contract 
to deliver fourteen hundred barrels of becf at the Gosport 
navy yard. He failed to deliver any portion of the beef 
contracted for, except three hundred and ninety-two bar- 
rels, which were delivered at the Brooklyn navy yard on 
the 17th of July, 1854; and this quantity is alleged to have 
been delivered by J. Porter Brawley, one of his sureties, 
who’ now claims payment for it from the United States. 
An account was made out on the 24th of October, 1855, by 
the proper officers of the Navy Department, in which 
Brooks was credited with the three hundred and ninety- 
two barrels delivered, being $5,680 08, and charged with 
the excess paid on the several purchases of beef, made in 
consequence of his failure to comply with the stipulations 
of the contracts. This left a balance in his favor of $52 25. 
Mr, Brawley now asks that you reverse the decision made 
by the Bureau of Provisions and Clothing, which I suppose 
to have been approved by your predecessor, open the 
account, and direct him to be paid the whole price of the 
three hundred and ninety-two barrels of beef delivered at 
Brooklyn. | 

Inasmuch as the delivery was made and accepted under 
the contract, we must regard it as made for the contractor. 
This, therefore, is not a case which can be distinguished 
in principle from what it would be if the beef had been 
delivered by Brooks instead of Brawley. The right of the 
one to receive the price of it is not better than the right 
of the other would have been. 

But Mr. Brawley claims that the department shall con- 
sider only so much of the contract as has been fulfilled, 
and throw out of view all the facts relative to its non-ful- 

26 
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filment; and this claim he bases upon the words of the act 
of Congress incorporated into the contract, which declares 
that in case of failure to fulfil his contract, twice the con- 
tract price of the beef shall be forfeited as liquidated dam- 
ages, ‘“‘to be sued for in the name of the United States in 
any court having jurisdiction thereof.” (5 Stats. at Large, 
617.) He thinks that this ought to be construed literally as 
the exclusive remedy of the Government for the failures of 
the contractor. In other words, that the United States 
should pay him a certain sum of money under a contract, 
and then sue him upon that same contract to recover it back. 
Iam of opinion that though the head of the department has 
no right to set off one independent claim against another, 
yet where debits and credits, claims and counter claims, 
arise between the Government and a gontractor out of the 
same contract, it is always right to ascertain both, and 
regaid that party as the debtor against whom the balance 
is found to be. | 

In this case the stipulation of the contract is for damages 
equal to twice the price of the beef which the contractor 
failed to deliver. He has been charged with only the dif- 
ference between the contract price and the price which the 
Government ‘found it necessary to pay for other beef of 
the same quality. 

The sum actually charged against him is not within fifty 
thousand dollars as large as it would have been if calcu- 
lated acccrding to what he now alleges to be the true 
standard. It may be that the contractor and his sureties 
are right in supposing that the department has committed 
an error in not charging them ten times as much as it did, 
but they are the last parties that ought to make a stir about 
that, unless they think that by getting the money which is 
credited to them into their own hands they can avoid pay- 
ing anything at all to the Government. 

I do not see how this affair can be settled more favorably 
to the accounting parties than it was in 1855, but I can 
readily see how a very plausible argument might be made 
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in favor of a readjustment which would make it uch worse 
for them. | 
I am, very respectfully, yours, &c., 
J. 8. BLACK. 
Hon. Isaac Toucey, 
Secretary of the Navy. 


WILSON AGER’S INVENTIONS. 


1. Where the inventor of a machino, before a patent issues to him, makes 
a full and complete assignment of all his right to another, the assignee 
is entitled to have the patent issued in his own name; but, where the 
assignment of the inventor's right is only partial, although the parts 
excepted be very small, the assignee has no legal claim to the patent. 

2 An inventor stipulated with certain parties that they should have the 
exclusive use and ownership of any and all inventions which he might 
thereafter make for tho cleaning of rice, in any and all ‘‘ countries,’’ 
in which the parties then were, or might thereafter be, interested in 
four other patents taken out by tho inventor. In three of the other 
previous patents the parties had an interest coextensive with tho 
United States; in the fourth, they had an interest throughout the 
United States, except the cities of New York and Boston. After- 
wards the inventor made another machine for cleaning rice. Held, 

- that, under the contract mentioned, the assignees were entitled to 
have the patent for the new machine issued in their own names. 


ATTORNEY GENERAL’S OFFICE, 
November 28, 1859. 

Sir: Wilson Ager has recently invented an improve- 
ment in cleaning rice and preparing it for market, which: 
entitles him or his assignee to a patent, and such patent 
has been ordered by the proper office to be issued. But 
Woolf & Jordan claim that they are Ager’s assignees, 
and that therefore the patent should be issued, not to him, 
but to them. I shall deal with the facts of this case in the 
concrete, because I am doubtful whether an answer to the 
abstract questions propounded to me will be sufficient to 
reach the real difficulties that surround it. 

Where the inventor of a new machine, before a patent 
issues, makes a full and complete assignment of all his 


404 HON. JEREMIAH 8. BLACK 


Wilson Ager’s Inventions. 





right to another person, the assignee may have the patent 
issued in his own name. Such are the judicial decisions, 
and such has been the long continued and unvarying prac- 
tice of the Patent Office. 

But where the transfer or assignment of the inventor’s 
right is only partial, although the part excepted be very 
small, I do not think that the assignee has any legal claim to 
the patent. He must allow it to go out in the name of the 
inventor, and be held by him in trust for the use of the 
assignee to the extent of the equities which he has by 
virtue of his contract. . 

If it be true, therefore, that, in this case, Woolf & 
Jordan have buta partial assignment of Ager’s right under 
the patent that he is now asking for, they cannot demand 
the issuance of the patent to them. If, on the contrary, 
the assignment is full and perfect of all the territory of the 
United States, the demand which they make to have the 
patent in their own name is a perfectly lawful one. The 
question is to be settled by an examination of the contract 
which Ager made with Woolf & Jordan, on the 28d of 
December, 1858. 

In that contract he stipulated that they should have the 
exclusive use and ownership of any and all improvements 
and inventions which he (Ager) might thereafter make for 
the cleaning of rice and its preparation for market, in any 
and all countries in which said Woolf & Jordan then 
were, or might thereafter be, interested in four certain 
other patents taken out by Ager. What four previous 
‘patents are referred to in this contract is not disputed. 
In three of them Woolf & Jordan have an interest which 
extends over every part of the United States. In the 
fourth patent they also have an interest throughout the 
entire United States, except the cities of New York and 
Boston. Do these facts give to Woolf & Jordan an inter- 
est in this country, that is, in the United States, in the 
four patents referred to? 

The inventor admits that, with reference to the first 
three patents, Woolf & Jordan have an interest in the 
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country ; but, with reference to the fourth, he says they 
have not an interest in the country, if the word “ country ” 
be understood as meaning the whole of the United States. 
They certainly have an interest in this country, and the 
contract does not say that the interest must be in the whole 
country or coextensive with the limits of the Union. In 
order to get rid of what seems to me the plain grammatical 
construction of the words used in the stipulation, the in- 
ventor resorts to the idea that Boston is a country, New 
York a country, and the rest of the United States another 
country. I cannot understand it so. I think the assignees 
have an interest in this country in the fourth patent as 
well as in the three others; although in the fourth there 
was an exception of the cities of New York and Boston. 
It comes to this, if we take the words of the contract in 
their ordinary sense; and I do not find anything in the 
previous agreements of the parties sufficient to satisfy me 
that they did not understand the word “ country ” as other 
people understand it. If it were a doubtful question, the 
doubt ought to be resolved in favor of the assignee, because, 
in all contracts between private individuals for the sale of 
anything, the construction is to be strict against the vendor, 
and as favorable to the vendee as is consistent with reason. 
There is another argument tending to the same conclusion, 
and that is, that where. any man sells a thing to another, 
equity will imply that he has stipulated not to do anything 
afterwards which will diminish thé value of the thing sold 
in the hands of the vendee, or that, if he does, the profits 
of it shall inure to the benefit of the vendee. To sella 
machine which, at the time of the sale, is superior to all 
others in use for a particular purpose, and to receive the 
price of it as such, and then afterwards to supersede that 
machine by another one, 1s a process by which the inventor 
might enrich himself very dishonestly at the expense of 
his assignees. But, without reference to this equitable 
view of the subject, it is enough, in the present case, that 
Ager has estopped himself, by his contract, from claiming 
the patent as against Woolf & Jordan. 
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On the whole, Iam of opinion that the patent should 
issue to the assignees, and not to the inventor. 
I am, very respectfully, yours, &c., 
J. 8 BLACK 
Hon, Jacosp THompson, 
Sccretary of the Interior. 





CAYO VERDE. 
The President has no power to annex a guano island to the United States 
while a diplomatic question as to jurisdiction is pending between this 
Government and that of a foreign nation. 
ATTORNEY GENERAL’S OFFICE, 
December 14, 1859. 
Sir: The papers sent me by you show that W. J. Ken- 
dall, of Baltimore, has petitioned to be protected in the 
possession of a guano island, in the Caribbean sea, called 
_ Cayo Verde. It also appears that Cayo Verde is regarded 
by the British government as under the dominion of that 
power, and belonging to the Bahamas; Lord Lyons having 
given notice that the removal of guano therefrom by an 
American would be considered not only a trespass, but & 
hostile aggression. 
_ Before a citizen of the United States can be entitled to 
the benefit of the act of 1858, it must appear that the 
island, rock, or key upon which he has discovered guano, 
was not, at the time of its discovery, within the lawful 
jurisdiction of any other government. In the present case 
Cayo Verde is distinctly asserted by the British govert- 
ment to be within its jurisdiction. The President has 00 
right under the law to annex the island to the United 
States, or to put any American citizen in possession of It, 
until the diplomatic question raised by the British minister 
shall be finally settled, and not then unless it be settled i0 
our favor. 
I am, very respectfully, yours, &c. 


J. 8. BLACK. 
Hon. Lewis Cass, 


Secretary of State. 
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ADVERTISEMENT OF CONTRACTS. 


In the execution of a statute authorizing the President to erect a court 
house in the city of Baltimore, it was held to be the duty of the Presi- 
dent to invite general competition for the contract by an advertisement 
to be published for at least sixty day, under the provision in the act of 
August 81, 1852, requiring all contracts to be advertised for that length 
of time before letting. 


ATTORNEY GENERAL’S OFFICE, 
January 17, 1860. 

Srr: In the act of August 18, 1856, making appropria- 

tions for certain civil expenses of the Government for the 
_ year ending the 30th of June, 1857, (11 Stats. at Large, 83,) 
there is among other things an appropriation of $200,000 
‘to enable the President to procure and pay for a site for 
a building for the accommodation of the United States 
courts in the city of Baltimore, and to erect thereon a fire- 
proof building, for such purpose and on such plan as the 
President may approve.” The question you have sub- 
mitted to me is, whether in the exccution of this law you 
can legally make a contract for the erection of a court 
house on the lot you have purchased for that purpose, 
without previously advertising for proposals ? 

By the fifth section of the act of March 3, 1809, (2 Stats. 
at Large, 536,) it is provided that “all purchases and con- 
tracts for supplies or services which are, or may, according 
to law, be made by or under the direction of either the 
Secretary of the Treasury, the Secretary of War, or the 
Secretary of the Navy, shall be made either by open pur- 
chase or by previously advertising for proposals respecting 
the same.” There could be no possible doubt that this 
provision would cover the case in question, if the law was 
to be executed by the head of either the Treasury, War, or 
Navy Department. You might delegate the power to 
either of those officers and thus bring it within the letter 
of the law. Mr. Pierce did place it under the direction 
and control of the Treasury Department. If it had 
‘remained where he placed it, an advertisement for pro- 
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posals would have been indispensable. You can refer it 
back to the same department, or to another, whenever you 
think it best to do so; but will it be said that in relation to 
the same subject-matter you can put on or throw off the 
restriction of the statute, whenever it is your pleasure 
either to act in your own person or direct the action of an 
officer, for whose official conduct you are responsible, as 
much as you are for your own? Is it true that the. law 
requiring advertisement was in full force during the admin- 
istration of President Pierce, while under yours it is of no 
obligation whatever? What will be the rule if the pro- 
posals are directed to you, and you hand them to a Sccre- 
tary to award the contract and see it executed? Will the 
act of 1809 apply to the case while it is in the hands of the 
Secretary, but not to you before you give him authority 
over the matter? This looks too much like an exercise of 
the suspending power to be thought of. I am of opinion 
that although this case is not within the letter of the law 
of 1809, the reasons which I have mentioned bring it 
within the spirit of that statute, and require you not merely 
as a matter of policy and justice, but as a legal obligation, 
to invite proposals by public advertisement. 

But the act of 1809 is not the only law upon the subject, 
nor are the Secretaries of the Treasury, War, and Navy, the 
only officers of the Government to which similar provisions 
extend. The act of August 31, 1852, making appropria- 
tions for the year ending 30th of June, 1853, declares that 
‘Call contracts shall hereafter be advertised at least sixty 
days before letting.”” These words are so general as to 
make it extremely difficult to limit them to any particular 
class or species of contracts. It is true that this is con- 
tained in @ proviso in an act, some parts of which have 
special reference to buildings in the District of Columbia. 
The general and the special provisions are so awkwardly 
mixed up together as to give a very strong: coloring to the 
opinion that the whole proviso was intended to regulate 
the making of contracts in this city. Still, I do not think 
this clear enough to justify me in construing the phrase 
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‘‘all contracts” as meaning only contracts for buildings at a 
particular place. Congress could easily have confined the 
operation of the statute within limits as narrow as it chose 
to prescribe, and the use of this comprehensive phrase, 
without any limitation, ought certainly to be regarded as a 
desire that no limitation should be imposed. IfI am right 
in this view of the act of 1852, it is as necessary for the 
President to advertise for the building of a court house at 
Baltimore, as it would be for any Secretary to do the same 
thing in reference to a public building in the District of 
Columbia. 

There are considerations which might lead to a different 
conclusion, and I do not deny that I have been somewhat 
impressed by them. Perhaps in the absence of precedent 
I might have been inclined to the other side ofs the ques- 
tion. But it is not alleged that any authority exists in 
favor of the narrower construction, except that of Mr. Crit- 
tenden. There is no opinion of his in the books, Mr. 
Cushing cites it from manuscript. (See 6 Opinions, 407.) 
I have caused a search to be made for it among the records 
of the office, and it cannot be found. I am therefore 
‘wholly unable to ascertain the grounds upon which he 
held that the act of 1852 “applies only to contracts to be 
executed in the city of Washington.” Mr. Cushing did 
not agree with him, but forbore to enter at length upon 
the discussion of the question, because the point then 
before him did not require it. This is all the light that my 
predecessors have furnished on the subject. But informa- 
tion which I have received from the Bureau of Construe 
tion satisfies me that ever since 1852 it has been the con, 
stant and uniform practice in all the departments of the 
Government to advertise for proposals in every case of a 
contract like this. This is authority not to be lightly dis- 
regurded in construing the law. The Supreme Court itself 
has often said that the practice of the Government is 
entitled to great respect, and in some cases to overwhelm- 
ing weight where the question before a judicial trabunal is 
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upon the construction of the law under which such practice 
‘arose. 

On the whole, I am quite well satisfied that, whether 
you execute this law in your own proper person or through 
one of your subordinate officers, you should see that gen- 
eral competition is invited by an advertisement to be pub- 
lished for at least sixty days. 

I am, very respectfully, yours, &c., 
J. 8. BLACK. 
~The PRresIDENT. 





CONSTRUCTION OF ACT ORGANIZING KANSAS’ AND 
NEBRASKA. 


Under the act of May 80, 1854, organizing the Territories of Nebraska and 
Kansas, two-thirds of a quorum of the Territorial Legislature constitute 
the majority necessary to pass a bill which the Governor has vetoed. 


ATTORNEY GENERAL’S OFFICE, 
January 31, 1860. 

Sir: The question proposed in your letter of the 19th, 
is ‘whether, under the act of May 30, 1854, entitled ‘An act 
to organize the Territories of Nebraska and Kansas,’ two- 
thirds of all the members of each branch of the Legislature 
respectively, or two-thirds of a quorum only, constitute the 
majority required to pass a bill over the Governor’s veto.” 
(10 Stats. at Large, 286.) 

The twenty-fourth section of that act provides that 
“every bill which shall have passed the Council and House 
of Representatives of the said Territory, shall, before it 
becomes 4 law, be presented to the Governor of the Terri- 
tory; if he approve, he shall sign it; but if not, he shall 
return it with his objections to the house in which it orig- 
inated, who shall enter the objections at large on their 
journal, and proceed to reconsider it; if after such recon- 
sideration two-thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objections, to the 
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otWer house, by which it shall likewise be reconsidered, 
and if approved by two-thirds of that house it shall become 
a law.” 

The question which you have submitted has arisen on 
the construction of the sentence last quoted. That sen- 
tence is in the very words of a part of the seventh section 


of the first article of the Constitution of the United States, 


in relation to bills which have been returned to either 
house of Congress by the President, with his objections. 
But it appears to be well settled, that under the provision 
in the Constitution, two-thirds of the members present, 
when constituting a quorum to do business, can pass a bill 
which has been vetoed by the President. (Cong. Globe, 1st 
ses. 34th Cong., part 11, pp. 1542-50. Cushing’s Law of 
Legislatives Assemblies, sec. 2387.) I have no doubt that 
this is the trne construction of the clause, and that it 
should be applied to the same words when used in the act 
of May 30, 1854. 

I am therefore of opinion that two-thirds of a quorum of 
the respective branches of the Territorial Legislature con- 
stitute the majority necessary to pass a bill which the Gov- 
ernor has returned with his objections. 

Yours, very respectfully, 
oe J. 8. BLACK, 

Hon. Lewis Cass, 

Secretary of State. 





MILEAGE OF DISTRICT ATTORNEYS. | 


1. A district attorney is entitled, under the act of February 26, 1853, to 
mileage only from the place of his permanent residence to the place 
where the court is held. » 

2. He is ontitled to mileage to and from court, as of right, in all cases of his 
lawful attendance on court at a distance from his place of abode. 


ATTORNEY GENERAL’sS OFFICE, 
February 11, 1860. 
Sr: I have been able to give but a brief examination to 
‘the questions which you have referred to me in relation to 
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the mileage of a district attorney. The act of 26th Beb- 
ruary, 1853, allows him “ for traveling from the place of 
his abode to the place of holding any court of the United 
States in his district, and to the place of any examination: 
before a judge or commissioner of any. person or persons 
charged with crime, ten cents per mile for going and ten 
cents for returning.” (10 Stats. at Large, 162.) 

By the “place of his abode” I understand the officer’s 
place of residence. This isthe usual meaning of the words, 
and it is moreover evident, from the clause immediately 
preceding the one above quoted, that they are employed 
in their ordinary sense. 

It provides that the district attorney shall receive “ for 
each day of his necessary attendance in a court of the 
United States, on the business of the United States, when 
the same shall be held at the place of his abode, five dol- 
lars, and the like sum for his attendance for each day of 
the term when the said court shall be held elsewhere.” 
This makes it clear that “the place of his abode” is the 
place of his permanent residence, and not some other place 
‘ where he may be temporarily detained in the discharge of 
official duties. 

The other questions which you have referred to me are, 
I think, covered by the opinion of Mr. Attorney General 
Cushing, of January 8, 1857, in which he advises the allow- 
ance of mileage to and from court, as of right, in all cases 
of the lawful attendance of the attorney. Mileage, under 
the act of February 26, 1853, whether of a district attorney, 
juror, or witness, is required to be estimated for traveling 
from the place of his abode or residence to the place of 
holding court and returning. The law makes the reason- 
able and natural presumption that he comes from his place 
of residence and returns to it. And the only question 
seems to be whether in the scttlement of accounts this 
presumption should not be held to be conclusive. It is 
certainly so regarded when it operates against the claim of 
mileage. The party is not allowed to show that he started 
.to the court from some point more remote than his place 
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of residence, and thus entitle himself to a greater compen- 
sation. But if the presumption is conclusive against him, 
why should it not be conclusive in his favor? The true 
reason why the law has named the points between which 
the mileage is to be computed, is not, however, to promote 
the convenience of the person claiming it, but to avoid the 
inconvenience of calculating the amount of mileage ina 
vast number of cases without some definite, fixed, and 
general rule of easy application. Such a rule is furnished 
in the construction of the law as given by my predecessor. 
In the case of jurors and witnesses it would be impracti- 
cable to audit accounts for mileage on the basis of actual 
travel. I believe it has never been attempted. But the 
law makes no distinction between the mode of calculating 
their compensation and that of a district attorney when 
attending a court or a hearing before a commissioner. 
Yours, very respectfully, 
J. 8. BLACK. 
Hon. Jacos THompson, 
Sceretary of the Interior. 


f 





NEGOTIABILITY OF TREASURY NOTES. 


When a treasury note was stolen after its maturity from its lawful holder, 
and was subsequently purchased by a party for a valuable consideration 
in the usual course of business, and without notice of the felony, it was 
held, that the purchaser was entitled to payment of the note. 


ATTORNEY GENERAL’S OFFICE, 
February 13, 1860. 

Sir: I have considered’ the points referred to me by 
your letter of January 15, in relation to the payment of 
a treasury note. For the purpose of presenting more dis- 
tinctly the only important question of law in¥olved in the 
case, I shall assume the truth of the allegations of the 
respective parties. They are consistent with each other, 
and would doubtless be proved by disinterested Witnesses. 
They are briefly, these: 
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A treasury note for one hundred dollars was issued in 
January, 1858, payable one year after date, to the order of 
W.D. Nutt, by whom it was endorsed in blank. J. W. 
Miles was the lawful holder of this note in October, 1859, 
when it was stolen from him by some person unknown. 
It was subsequently purchased by Taylor and Brother, cf 
New York, for a valuable consideration, in the usual course 
of business, and without notice of the felony; for I pre- 
sume it will not be contended that an affidavit filed at the 
Treasury Department is notice to the world of the larceny 
of a treasury note. Taylor and Brother have presented 
this treasury note for payment. 

The general rule is, that the bona fide holder for value of 
negotiable paper, which had been previously obtained by 
fraud or felony, who takes the same in the usual course of 
business, without notice of the fraud or felony is entitled 
to recover against the maker. (10 Adol. and Ellis, 784; 5 
B. and Adol., 1098; Story on Prom. Notes, sec. 381-382; 
3 Kent, 79; 16 Peters, 1.) 

The benefit of this rule, however, in the case of ordinary 
bills of exchange and promissory notes, is confined to the 
bona fide holder, who takes the paper before maturity. The 
question involved in the case now presented is whether the 
purchaser for value of a treasury note after its maturity 16 
entitled to the same protection. I think it is clear that he 
is. For this opinion I shall state two or three reasons: 

1. The reason of the rule which makes ordinary bills of 
exchange and promissory notes, when transferred after 0% 
turity, subject to prior equities, does not apply to treasury 
notes. It was well said in Ayer vs.. Hutchins, (4. Mass. 
371,) that “a note endorsed some time after it is due far- 
nishes a presumption that it has been dishonored, becausé 
it may be reasonably inferred that the holder of the note 
would prefef receiving the money due, if payment could 
be had, to a negotiation of the note.” The very attempt 
to negotiate ordinary commercial paper after maturity '8 
therefore a circumstance of suspicion calculated to cast 4 
doubt upon the holder’s title, and to put the purchaser 
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upon inquiry. But this cannot be said of treasury notes, 
which are not usually presented at maturity. The law 
suthorizing their issue provides that they shall be redeem- 
able “after one year” from their dates, and it also declares 
that “after the maturity of any of said notes, interest 
thereon shall cease at the expiration of sixty days’ notice of 
readiness to pay and redeem the same.”’ It was evidently 
the intention of this act to make treasury notes a continu- 
ing security. The negotiation of them after maturity is 
therefore not an unusual circumstance. It certainly can 
create no doubt of the holder’s title that he retains a good 
security, bearing interest, as long as possible, and that when - 
, compelled to part with it, he sells it to a banker at his place 
of residence rather than perform a journey to Washington 
to present it himself. | 

2. To hold that treasury notes, when transferred after 
maturity, are subject to equities between previous parties, 
would to some extent, defeat the object of the laws under 
which such notes are issued. It would make them lesg 
desirable asan investment. It would diminish the demand 
for them, and so diminish the amount of loans which could 
be procured for them. It would impair their negotiability 
after maturity and drive them home to the Treasury for 
redemption at the earliest possible date. These results are 
so clearly inconsistent with the general intent of the law, 
that a construction which leads to them cannot be sound. 

3. Treasury notes are much more closely assimilated to 
bank notes than to any other kind of negotiable paper. 
Both circulate ag money, and are treated as moncy, by 
commercial usage. The law which requires treasury notes 
to be received in payment of debts due to the United States 
stamps them with a higher attribute of a circulating medium. 
than belongs to ordinary paper money; while the guarantee 
of the credit of the Government for their redemption gives 
them the advantage of greater security. But bank notes 
are treated as negotiable paper not over-due or liable to 
any equities between the bank and any parties who have 
subsequently received them or between any intermediate 


416 HON. JEREMIAH 8. BLACK 
Negotiability of Treasury Notes. 


parties. (Story on Prom. Notes, 501; 1 Mason, 252; Solo- 
mons vs. Bank of England, 13 East, 135, note.) 

From these considerations I am persuaded that if the 
claims of the parties to the note in controversy were pend- 
ing in a judicial tribunal, the decision would be given in 
favor of the present holders. But the case is not in court. 
It is before an executive department, and this circumstance 
affords ‘another very strong reason why payment of the 
note should be made without regard to equities between 
previous parties. Executive officers can, in general, deal 
only with legal rights. They cannot sit as a court of 
chancery. They have no power to compel parties to an- 
swer, or witnesses to attend. They cannot authorize the 
_ taking of testimony, nor call for the productions of books 
and papers. Not only do they want the necessary means 
of arriving at a correct result, but their decisions upon 
equitable rights are not final and conclusive upon the par- 
ties. The act of December 23, 1857, in relation to treas 
yry notes, has accordingly directed that the payment or 
redemption of them shall be made “ to the lawful holders 
thereof.” Upon the presentation of a treasury note the 
only legitimate inquiry is whether the person who presents 
it is the lawful holder. The presumption of law is in his 
favor. (10 Casey 367.) In acourt of justice, it is true, 
slight circumstances will shift the burden of proof and 
make it incumbent upnn the holder of negotiable paper to 
show that he obtained it for a valuable consideration and 
without notice of fraud or felony. But for the reasons which 
I have stated this cannot be the proper rule of action for 
your department in the redemption of treasury notes. 
The presumption in favor of the holder’s title should pre- 
vail, unless it be directly shown that his possession is illegal. 

I am, therefore, of opinion that payment of the note in 
controversy should be made to Taylor and Brother, the 
present holders. 

Yours, very respectfully, 


J. 8. BLACK. 
Hon. HoweEtu Coss, 


Secretary of the Treasury. 
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MILEAGE OF DISTRICT ATTORNEYS. 
Travel is not a ‘‘service’’ within the meaning of the feo bill of 1858. 


ATTORNEY GENERAL’S OFFICE, 
February 18, 1860. 
Sir: I have received your favor of the 14th, requesting 
my opinion whether travel is included in the word 
‘‘services” in that portion of the fee bill of 1858 which 
requires certain officers to make oath that the services 
charged in their bills have been actually and necessarily 
performed. I think it has not been usual to consider 
travel as a service under the laws relating to the compensa- 
tion of persons employed by the Government. The act of 
26th August, 1842, provides that no allowance or compen- 
pation shall be made for any extra services whatever which 
any clerk or other officer may be required to perform. 
Other acts prohibit the allowance to any person receiving 
a fixed salary of any compensation for the disbursement of 
money or the performance of any other service. And yet 
under these acts clerks and other officers have been usually 
allowed a certain sum per mile in lieu of expenses when 
required to travel on public business. This practice has 
been so generally sustained by the departments, and by 
those officers who are most commendably vigilant in 
enforcing the laws against extra allowance, that I cannot 
venture to doubt its correctness. But if mileage or any 
other allowance for the expenses of travel were to be 
regarded as a compensation for services, it is clear that the 
practice to which I have alluded would be in plain viola- 
tion of law. I should hesitate to pronounce an opinion 
which would involve such a conclusion. I can see nothing 
in the clause to which you have invited my attention 
which requires any change in the views expressed in my 
letter of the 11th. 
Yours, very respectfull 
eS 3, BLACK, 
‘Hon, Jacop THompson, , 
Secretary of the Interior. 
27 
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OHARTER OF THE STEAMER METACOMET. 


‘Where a steamer was chartered by the Government to be employed in 
the river La Plata, with stipulation that she should be delivered ina 
tight, staunch, sea-worthy condition, well fitted with every appliance 
requisite for the business in which she had theretofore been engaged, it 
‘was held, that the warranty was limited to the time of delivery, and had 
relation to the employment fur which the vessel was chartered. 


ATTORNEY GENERAL’S OFFICE, 
February 18, 1860. 

Sir: I have briefly considered the questions referred to 
me by your letter of the 6th, in relation to the charter of 
the steamer “ Metacomet.” 

The charter-party contains a stipulation “ that the above- 
named steamer shall be delivered to the party of the second 
part in a tight, staunch, sea-worthy condition, well fitted 
with every appliance requisite for the business in which 
she has heretofore been engaged.” 

, In reply to your first question, I am of opinion that this 

warranty was limited to the time of delivery. It is not a 
covenant that the vessel should remain in the same condi- 
tion after that period. (Hurst vs. Usborne, 86 Eng. Law 
& Equity R., 299.) The agreement is that the steamer 
shall be deisered | in a certain condition, and nothing more. 
That this is the true meaning of the charter-party is, 
moreover, evident from that part of it in which the Gov- 
ernment agrees to put the vessel in a sea-worthy condition 
for the return voyage. 

The second point which you have submitted i is concern- 
ing the extent of the covenant of sea-worthiness. The 
vessel was chartered “to be employed in the river La 
Plata and its tributaries in South America.”? It was to be 
delivered at Pensacola, Florida; but the risk of loss 
at sea on the voyage to Buenos Ayres and returning 
from Buenos Ayres to New Orleans, was to be with the 
owner. 

The warranty of sea-worthiness has relation to the em- 
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ployment for which the vessel was chartered. That is the 
subject which most engaged the attention of the contracting 
parties, This steamer was chartered for river service; 
but, as incidental to that service, was required to make 
the voyage from Pensacola to Buenos Ayres. It would 
be therefore unreasonable to consider only her fitness for 
ocean navigation without regard to her adaptation to the 
business for which she was employed. I can conceive it 
to be possible that a ship, in every respect the best calcu- 
lated to resist violent weather at sea, might not have suited 
the river service at all, and that a vessel most suitable for 
use on the La Plata river might not be able to contend 
successfully with the winds and waves of the Atlantic. 

The covenant that the steamer is in a “ tight, staunch, 
‘seaworthy condition” is not qualified or affected by the 
words immediately following. It is an independent war. 
ranty; and the sea-worthiness of the vessel is therefore 
not to be determined with reference to the business in 
which she had been engaged. The proper inquiry is whether 
the “ Metacomet,” at the time of delivery, was sea-worthy 
for the business in which she was going to be engaged. 

This involves her fitness both for ocean and river ser- 
vice, but chiefly the latter. | 

In reply to your third question, I have only to say that 
I can see nothing in the papers before me which legally 
precludes the Navy Department from inquiring into the 
actual fact of sea-worthiness. The weight of the evidence 
seems to be, that the steamer was delivered in the condi- 
tion required by the agreement; but this does not forbid 
the reception of other evidence to the contrary, though 
tending to disprove the official certificate. 

Yours, very respectfully, 
J. 8. BLACK. 
Hon. Isaac Tovucey, 
Secretary of Navy. 
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THE ARROYO CHICO. 


The Secretary of the Interior has no power to review the survey of s 
private land claim in California, upon the application of individuals 
interested in the land, after the survey has been approved by decree of 
the district court. 


ATTORNEY GENERAL’S OFFICE, 
March 15, 1860. 

Sir: Ihave examined the papers which accompanied 
your letter of February 25, in relation to the survey of 
a private land claim in California known as the “ Arroyo 
Chico.” 

The survey was made after a final decree of confirma. 
tion, and was approved by the surveyor general of Cali- 
fornia; but before it was transmitted to the General Land 
Office several persons who claimed an interest in the land 
prepared a petition, setting forth their objections and 
praying that an order might be issued by the district court 
to the surveyor general, requiring him to bring the survey 
into court, and that such other proceedings might be then 
and there had as would be just and equitable. Accord- 
ingly, on motion of the district attorney, the survey was 
brought before the court, and the parties to the petition 
appeared by their attorney and presented their affidavits. 
Some of these were in the nature of petitions, setting forth 
the title under which the petitioners claimed, and conclud- 
ing with a prayer that they be allowed to appear and 
contest the survey. After hearing their affidavits the court 
rejected their application. The district attorney declined 
to offer any objections in behalf of the Government to 
the survey, and it was accordingly approved. The peti- 
tioners have presented to you the same proofs which they 
exhibited to the court, and have entitled their application 
an “* Appeal from the District Court for the Northern Dis- 
trict of California.” This is precisely what it is; but such 
an appeal from a court to an executive department cannot 
be entertained. 
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The question which you propose is, whether the decree 
of approval entered on the records of the district court 
precludes an examination of the survey or review of the 
surveyor general’s decision in your department. - This de- 
pends upon the question whether the court had jurisdiction 
over the matter; for, if it had, it is very clear that the 
decree is final and conclusive. 

In the case of the U. 8. vs. Fossatt, (21 Howard, 445,) 
it was held that the jurisdiction of the district court over 
a private land»claim extends to- questions relating to its 
location and boundaries, and does not,terminate until the 
issue of a patent. I am of opinion, therefore, that the 
degree of the district court confirming the survey, after 
all objection on behalf of the United States had been 
waived by the district attorney, ought to be regarded as 
final, and that a patent should be issued accordingly. 

Yours, very respectfully, 
J. 8. BLACK. 
Hon. Jacos THompPson, 
Secretary of the Interior. — 





DUTY OF THE ATTORNEY GENERAL. 


The Attorney General will not give an opinion on an important legal 
question when it is not practically presented by an existing case before 


a department. 


ATTORNEY GENERAL’S OFFICE, 
April 8, 1860. 

Sir: It appears from your communication of February 
17th, that the State authorities of New York claim the 
right to tax-a person in the employment of the General 
Government who resides within the limits of Fort Mont- 
gomery. The ground upon which the fort stands was 
purchased by the United States with the consent of the 
State of New York. The question submitted is, whether 
the right of taxation by the State is inconsistent with the 
exclusive jurisdiction vested in the Federal Government, 
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But this point is not practically raised on the case presented. 
The tax has been paid, and my opinion is only desired .be- 
cause the same difficulty may occur again. But it may 
not, and to settle it in advance is to anticipate trouble. 
While I respectfully decline, therefore, to enter upon a dis- 
cussion of so weighty a question upon a hypothetical case, 
I would take the liberty of referring you to an able and 
elaborate opinion which was given by Mr. Attorney Gen- 
eral Cushing, to your immediate predecessor, on the 24th 
June, 1854. (6 Opinions, 577.) 
| Yours, very respectfully, 
J. 8. BLACK. 

Hon. Joun B. Froyp, ; 

Secretary of War. 





CAMERON'S OASE, 


Where a contract was declared to be forfeited by a Secretary of War, and 
the action of the officer was subsequently declared to have been illegal 
by the Court of Claims, a succceding Secretary was held to have the 
right to open the case for another hearing, to be decided in the way 
which on such hearing should seem right and proper. 


ATTORNEY GENERAL’S OFFICE, 

7 April 9, 1860. 
Siz: Gilbert Cameron contracted with the Government 
for the erection of certain buildings in the District of 
Columbia. For some failure of which he was supposed to 
be guilty the commissioners, whose duty it was made by 
the act of Congress to supervise the execution of the con- 
tract, declared it to be forfeited, and the War Department 
withheld a portion of the compensation to which otherwi¢ 
he would have been entitled. Upon a petition to the 
Court of Claims, it was held by that tribunal that the cD” 
tract had been illegally forfeited. The question now ¥ 
whether you can reinstate the case, and put it in the 89° 
condition that it would have been if no such judgment of 

forfeiture had been pronounced by the department. 
you can, you may pay the money to the contractor out of 
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the fund originally provided for that purpose. If not, he 
can have no redress except by act of Congress. 

The decision against the contractor was made, not by 
the present, but by a former Secretary of War. Asa gen- 
eral rule the head of a department cannot overturn the 
decisions of his predecessors. But to this rule there are- 
some exceptions. It has been held, for instance, that an 
expression of opinion by Congress through its committees 
adverse to the former decision may be a good reason for 
the reconsideration of it by the successor of the officer 
who made it. Is a solemn adjudication by the Court of 
Claims entitled to less respect? I think not; and of this 
Opinion seems to be the head of the Treasury Department, 
who paid the claim of Mrs. Reeside, after it had been fre- 
quently refused by his predecessor as well as by himself, 
on the sole ground that the Court of Claims differed fiom 
him in opinion, The extent to which I would carry this 
principle is limited, thus: If you, after a full and careful 
consideration, shall be of opinion that the Court of Claims 
was right, and that consequently the action of your prede- 
cessor and the commissioners was erroneous, you can right 
the wrong, But the decision of the court is not binding 
upon you, nor does it require you to do more than open 
the case for another hearing, to be decided in the way 
which upon such hearing may seem in your own eyes to 
be right and proper. 

- lam, very respectfully, yours, &c., 

J. 8. BLACK. 

Hon. Jonny B. Foyp, 

Secretary of War. ‘ 





REGISTRY OF FOREIGN WREOKED VESSELS. 


Under the act of Decombor 23, 1852, a vessel built in the United States, 
but transferred to a foreign owner, and afterwards wrecked in the waters 
of the United States, may be allowed an American register by the Secre- 
tary of the Treasury. 
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ATTORNEY GENERAL’S OFFICE, 
April 16, 1860. 

Sir: The act of December 23, 1852, gives you authority 
to register or enroll any vessel built in a foreign country, 
if it be wrecked in the waters of the United States, and 
afterwards purchased and repaired by an American citi- 
zen, provided the repairs be equal to three fourths of its 
whole value when repaired, (10 Stats. at Large, 149.) By 
the previous laws upon the subject, no vessel, not built in 
the United States, was entitled to enrollment or registry 
here; and a vessel which was built in the United States 
lost the right of enrollment and registry, and became to 
all intents and purposes a foreign vessel, in case of a trans- 
fer by sale or otherwise to a foreign owner. The case you 
now present to me is that of a vessel built in the United 
States, but transferred to a foreign owner, and afterwards 
wrecked in the waters of the United States, and purchased ' 
and repaired by an American citizen. Does this case 
come within the act of 1852, so as to entitle the vessel so. 
purchased and repaired to a registry? Literally it does 
not; for the words of the act require the vessel to have 
been built in a foreign country; whereas this vessel was 
built here and became a foreign vessel by the transfer of 
it to a foreign owner. But though the case be not within 
the strict letter of the law, it is within its spirit and gene- 
ral intent, which manifestly was to let all foreign vessels 
wrecked and repaired in the United States, and purchased 
by American citizens, have the benefit of American regis- 
try. Iam, therefore, of opinion that the party who has 
made this application is entitled to what he asks for. 

I am, very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Howe. Coss, 

Secretary of the Treasury. 
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COMPENSATION OF A SECRETARY OF LEGATION ACTING 
AS CHARGE D’ AFFAIRES AD INTERIM. 


1. A secretary of legation is lawfully authorized to act as charge d’ affaires 
ad interim whenever he assumes the duties of that office in a manner 
warranted by public law, diplomatic usage, and the general instruc- 
tions of the Department of State. 

2 When legally authorized to act in that capacity, he is entitled, under 
the act of August 18, 1856, to receive the pay of a charge d’ affaires. 


ATTORNEY GENERAL’S OFFICE, 
May 8, 1860. 

Sm: The tenth section of the diplomatic and consular 
act of 18th of August, 1856, provides that a secretary of 
legation shall be entitled to receive compensation at the 
rate allowed for a chargé d’affaires for such time as he 
shall be lawfully authorized to act as chargé d’affaires aa 
interim. (11 Stats. at Large, 57.) The question which you 
‘propose is, whether a secretary of legation, who is left in 
charge of the affairs of a legation by a minister, during 
the temporary absence of the a is entitled to the bene- 
fit of this provision. 

Most assuredly it was not ‘ieended by Congress to give 
the secretary of every legation the salary of a chargé when- 
ever the minister might happen to be absent from his post 
for a time, however short. The statute is obscure enough 
to make the rule somewhat difficult to define. Is the sal- 
ary due only when the office of the minister becomes 
vacant? That was my first impression upon reading the 
law; but further reflection and a more careful examination 
have convinced me that it must be paid whenever the 
secretary is placed at the head of the legation, and formally 
recognized as such by the government to which he is ac- 
credited. This may happen not only when the minister 
dies or resigns, but also when he is absent, provided that 
he presents his secretary to the foreign government before 
his departure, and thus causes him to be legally invested 
with the powers aud faculties of a chargé during the 
interim. 
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There are two kinds or classes of charges des affaires, 
viz: those who are originally sent and accredited by their 
government, and charges des affaires ad interim, who are 
substituted in the place of the minister during his absence. 
(Wheat. Law of Nat., 380.) Martens says they are gen- 
erally introduced and admitted through a verbal presenta- 
tion of the minister at his departure. 

The general words used in the act of Congress can, cer- 
tair.ly, not be held to exclude the cases which are most 
numerous and therefore most likely to occur; that is to say, 
a chargé d’affaires ad interim cannot be construed to mean 
only a person who comes into the office in one particular 
way, to the exclusion of such as have it cast upon them in 
another way equally legal. 

In my opinion a secretary of legation is lawfully author- 
ized to act as chargé d’affaires ad interim whenever he 
assumes the duties of that office in a manner warranted 
by public law, diplomatic usage, and the general instrue- 
tions given him by the Department of State. Being le 
gally suthorized to act in that capacity, he is, upon general 
principles as wellas by the words of the statute, legally 
entitled to receive the salary which the law attaches to 
that office. 

Very respectfully, yours, &c. 
TP TST 8 BLK. 
Hon. Lewis Cass, 


Secretary of State, 





DETENTION OF PAPERS OF A SHIP IN A FOREIGN PORT. 


An American consul in a foreign port has no power to retain the papers of 
vessels which he may suspect are destined for the slave trade. 


ATTORNEY GENERAL’s OFFICE, 
May 8, 1860. 
Sir: There is no statute which requires an American 
consul in a foreign port to retain the papers of vessels 
which he may suspect are destined for the slave trade. If 


‘ 
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this power be not giveh by law, the want of it cannot 
be supplied by departmental regulation.. When Congress 
enumerated the grounds upon which a consul might detain 
the papers of a ship in a foreign port, this was omitted, no 
doubt for satisfactory reasons. If the commander and 
crew are bent on a piratical voyage, measures much 
stronger than this will be required. In such case the ves- 
sel may be seized and sent into the United States for such 
proceedings as will not only break up the voyage, bat 
condemn the vessel and punish the crew and oflicers as 
criminals, The naked right to detain vessels would be of 
little avail without the presence of some naval force to 
carry it into effect, and when such naval force is present, 
the commander can do all that is necessary under existing 
laws without any warrant from a consular officer. 
Very respectfully, 


J. 8. BLACK. 
Hon, Lewis Cass, 


Secretary of State. 





BOUNTY LANDS TO MINORS. 


1. Under the act of September 28, 1850, the date of the application is the 
one at which a person claiming asa minor must be shown to have been 
under full age; and where this is established, the right of the claim- 
ant will not be defeated by obtaining his or her majority before the 
case is finally disposed of. 

2. The act does not vest the right to the warrant for bounty land in the 
child of a minor before his or her claim is filed. 

8. Minor children, born after the date of the act, are included within its 
provisions. 


ATTORNEY GENERAL'S OFFICE, 
; May 21, 1860. 
Sir: The case of Nancy C. Parman, upon which you 
have requested my opinion, is a claim presented by the 
child of a deceased soldier for bounty land, under the act 
of September 28, 1850. (9 Stats. at Large, 520.) The ap- 
plicant was a minor when the law was passed and at the 
time of filing her petition, but she attained her majority 
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before the case was finally examined. Her appeal involves 
the necessity of determining the date, to which a reference 
should be made in establishing the fact of minority. . Must 
the claimant be under the age of twenty-one years at the 
time of issuing the bounty land warrant, or is it enough 
that she was a minor at the date of her application? 

I am clearly of opinion, that the date of the application 
is the one at which a person claiming as a minor must be 
shown to have been under full age; and that when this 
is established, her right will not be defeated by attaining 
her majority before the case is finally disposed of. This 
is an analogy to ‘proceedings in judicial tribunals, where 
the commencement of the suit is the date to which refer- 
ence is made, in determining the respective rights of the 
parties and their capacity to sue and be sued. 

It would be unreasonable and unjust to hold that the 
naglect of the proper department to examine an applica- 
tion within a given time could have the effect to defeat 
the claimant’s right. In theory every legal demand is pre- 
sumed to be granted by the Government, as soon as it is 
presented. In practice, however, delay is often unavoida- 
ble; but the same reason which condemns it when unneces- 
sary requires that all necessary delay should be restricted 
to doing as little injury as possible. The decision of your 
immediate predecessor and the practice of the Pension 
Office, during a few years past, have been opposed to this 
view. But you have expressed doubt of the correctness 
of the rule thus established, and I think that your doubts 
are well founded, and that the rule should be changed. 

Another question which you have proposed is whether 
the act of September 18, 1850, vests the right to the war- 
rant for bounty land in the child of a minor at the date of 
its passage. It is settled both by the decisions of your de- 
partment and by legislative construction, that the bounty 
land laws do not vest any interest in a person included in 
the class of beneficiaries before his claim is filed. Prior 
to the act of June 3, 1858, a warrant issued after the death 
of the applicant was held to be void, and that act fixes the 
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' date of the application as the earliest period at which the 
claimant’s right to the warrant can be regarded as ab- 
solute for purposes of bequest or succession. The idea of 
a vested interest coeval with the date of the statute is thus 
utterly excluded. 

It has been thought in some quarters that by the words 
‘minor children,” in the act of September 18, 1850, Con- 
gress intended to designate such persons as were living, 
and under full age at that time. But there is nothing in 
the statute to sustain this position, or to warrant the infer- 
ence that children born:after its date are excluded from its 
benefits. The widow of a deceased soldier is also provided 
for; but it is expressly declared that she is equally entitled 
to bounty land, whether her husband died before or after 
the passage of the act. It is very evident, therefore, that 
Congress did not intend to fix the date of the statute as 
the period at which the widowhood or minority of the ap- 
plicant must be proved to have existed. 

All of these considerations indicate that the true inquiry 
in a case like that which you have submitted is, whether 
the applicant being qualified in other respects, was a minor 
when he filed his petition? If so, he is entitled to bounty 
land, but not otherwise. 

Yours, very respectfully, 
: J. 8. BLACK. 
Hon. Jacosp THompson, 

Secretary of the Interior. 





SURETIES OF MARSHAL OF UTAH. 


The sureties of the Marshal of Utah need not be residents of the Territory. 


ATTORNEY GENERAL’S OFFICE, 
June 9, 1860. 
Sir: I am of opinion that the sureties of a marshal of 
Utah Territory, need not be residents of the Territory. 
The act of 1789, requires.the sureties of a marshal to be 
‘‘ inhabitants, and freeholders of the district.’”? I am told 
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that in Utah there are no freeholders. But that act does 
not apply to the marshal of a Territory. 


Yours respectfully, 
J. 8. BLACK. 


Hon. Jacos THompson, 
Secretary of the Interior. 


CASE OF GEORGE STEALEY. 


1. The act of May 9, 1860, authorizing the Third Auditor to cause the ac- 
count of George Steuley to be settled on principles of equity and jus- 
tice, gives exclusive jurisdiction over the subject-matter to that officer, 
without any appeal to the Secretary of the Treasury. 

2. The requirement that the acttlement should be made upon satisfactory 
‘“‘vouchers,’’ does not preclude the introduction of any kind of evi- 
dence, showing that the party is entitled to the credit he demands. 

8. ‘‘Justice’’ in a statute means legal justice, and ‘‘ Equity’’ means that 
modification of rigid legal rules which a chancellor would apply to 
the matter. 

ATTORNEY GENERAL’S OFFICE, 
June 11, 1860. 
Srr: I have examined the act for the relief of George 
Stealey, approved May 9, 1860, by which his account for 
services is referred to the Third Auditor, with authority to 
cause the same to be settled upon principles of equity and 
justice, and the amount thereof to be paid out of any 
money in the Treasury not otherwise appropriated, the 
said settlement to be made upon satisfactory vouchers 
showing that the expenses were actually incurred, and that 
the prices paid were just and proper, under the peculiar 

circumstances of the case. (12 Stats. at Large, 841.) 

This act gives exclusive jurisdiction over the subject: 
matter to the Third Auditor, and from his decision no ap- 
peal lies to the head of the Treasury Department. He 1s 
the sole umpire between the Government and the claimant, 
and his decision is final and binding upon them both. 

The question you ask is, “ whether Mr. Stealey, should 
be required to produce ‘satisfactory vouchers’ to show 
the sums expended by him in order to an allowance and 
payment?” The last clause of the act answers that question 
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in perfectly plain English. The settlement must be upon 
satisfactory vouchers. The act says so totidem verbis. Upon 
looking at the Auditor’s letter to you, Ithink Ican see that . 
his difficulty arises from some misconception about the 
meaning of the word voucher. That word does not neces- 
sarily signify a written receipt of the person to whom the 
money was paid by the claimant. It means any kind of 
evidence, showing that he is entitled to the credit he de- 
mands, A “satisfactory voucher” in a case like this is 
that proof, which satisfies the judgment and conscience of 
the Auditor, that the money claimed is justly due. Ifa 
receipt has been lost or destroyed, evidence of that fact, 
coupled with proof of the contents of such receipt is a 
voucher as much as the original receipt would have been 
if produced. This is true also, if he can show that he actu- 
ally paid the money, and for some good reason did not 
take any receipt at all. 

The Auditor regards the act of Congress as being con- 
tradictory, because it directs the claim to be settled upon. 
principles of equity and justice, and then makes the pro- — 
duction of vouchers a condition. I do not regard it so. 
Justice in a statute, means legal justice, and equity means 
that modification of rigid legal rules which 4 chancellor 
would apply to the matter. This phrase, “according to 
equity and justice,’ which we find so often in acts of Con- 
gress like this, amounts to little or nothing, and does not 
change in the least the duties of the officer whose business 
it is made to settle the accounts. If it had not been in this 
law, the Auditor would still have been bound to perform 
his functions according to justice and equity. 

Upon the whole, I am of opinion, that the Auditor’s duty 
under the law, is to hear and examine all the evidence 
which the claimant can produce concerning the services 
rendered and expenses incurred, and to allow him so much 
as he can prove himself entitled to. 

I am, very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. P. Crayton, 

Acting Secretary of the Treasury. 
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OFFICERS DE FACTO. 


The acts of an officer de facto are always held to be good where the public 
or third parties are concerned; and the legality of his appointment can 
never be inquired into except upon quo warranto, or some other pro- 
ceeding to oust him, or else in a suit brought or defended by himself, 
which brings the very question whether he was an officer de jure directly 
in issue. | 
ATTORNEY GENERAL’S OFFICE, 
June 12, 1860. 

Sir: Mr. W. D. Hooper asks to be allowed in his 
accounts for certain disbursements made by him while he 
was performing the duties of secretary of the Territory of 
Utah, and you ask my advice on the question, whether 
your department is “justified by law in regarding Mr. 
Hooper as secretary of the Territory, and in sanctioning 
his official acts in these transactions ?” 

The organic act of Utah provides for the payment of the 
expenses of the Legislative Assembly out of the Federal 
Treasury, and declares that the sums to be appropriated 
for that purpose shall be expended by the secretary of the 
Territory, who is to render an annual account to you of his 
disbursements, _ 

It appears that Mr. Babbit, the secretary appointed and 
sent out by the President in 1856, was killed by the Indians 
before he reached the post of his duty. The news of his 
fate reached Salt Lake only just before the time fixed for 
the meeting of the Legislature. It was absolutely neces | 
sary to have a secretary long before a new one could be sent 
out from here. The Governor appointed Mr. Hooper pro 
tempore, who gave a bond and took the oath, and remained 
in the office until the 22d of June, 1858, when he was for 
the first time relieved by the appearance of a regular 
appointee of the President. The State Department not 
only acknowledged him as an officer by allowing him to 
hold the place undisturbed for nearly two years, but after- 
wards paid him his salary. He did not, however, receive 
the money which was appropriated to defray the expenses 
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of the Legislature, and he was driven to the necessity of 
issuing a kind of scrip, (so the Comptroller calls it,) for 
mileage and compensation of the members, and for fuel, 
labor, furniture, transportation, &c., for the use of the Le- 
gislative Assembly. Some of this paper is now in his own 
hands, and some of it is held by other parties, but all of it 
is unpaid by the Government, though the money appropri- 
ated for that purpose is lying unexpended in the Treasury. 

I am of opinion that if Mr. Hooper was the acting 
secretary of the Territory, though he was not regularly 
appointed, a public obligation created by debts, which 
would have been binding on the Government if made by 
a regular secretary, cannot lawfully or justly be repudiated 
on the mere ground that his title to the office was defective. 
The acts of an officer de facto are always held to be good 
where the public or third parties are concerned. The 
legality of his appointment can never be inquired into 
except upon guo warranto, or some other proceeding to 
oust him, or else in a suit brought or defended by himself, 
which brings the very question whether he was an officer 
de jure directly in issue. {f the present were an inquiry 
into his claim for salary there would be good reason to 
doubt his right to receive it, but that has been already 
settled in his favor; the questions now are whether inno- 
cent parties who were not bound to know whether he had 
a legal commission or not, and who must therefore be sup- 
posed to have dealt with him in good faith, shall lose the 
price of the articles they furnished through him to the 
Government, and whether members of the Legislature 
shall go without pay or mileage because the United States 
did not appoint a secretary in proper form. To refuse 
payment on such grounds after getting the goods and the 
services, might save money, but it would be a mode of 
administering the Government much more economical 
than righteous. The fact that Mr. Hooper holds some of 
these claims himself, does not change the case. He claims, 
as I understand, in right of the original creditors of the 
Government, and stands in their shoes. 

28 


434 HON. JEREMIAH S. BLACK 





Mail Service. 


ES 





I have confined myself to the question which you have 
put. I do not pronounce upon the justice of the claims in 
other respects, but merely give my opinion that, assuming 
everything else to be right, the irregularity of Mr. Hooper's 
appointment ought not to be set up by the accounting 
department as a plea for refusing payment. 

I am, very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Howe. Coss, 

Secretary of the Treasury. 





MAIL SERVICE BETWEEN SACRAMENTO AND PORTLAND. 


Under the act of June 21, 1860, the Postmaster General is required to im 
crease the service on the mail route between Sacramento, Californis, and 
Portland, Oregon, and raise the compensation therefor, without any 
reference to the mail service from Portland to Olympia, Washingto2 | 
Territory. 

ATTORNEY GENERAL’S OFFICE, 
July 10, 1869. 

Sir: By an act passed at the last session of Congress, the 
Postmaster General is authorized and directed to modify 
a certain contract for mail service between Sacramento !® 
California, and Portland, Oregon, so as to increase the 
service on that route, and raise the compensation therefor 
to $90,000 per annum, for four years. Immediately aiter 
this provision comes another authorizing and requiring the 
Postmaster General to establish a service six times 4 W° 
from Portland, by certain intermediate points, to 0 lymP™ 
in Washington Territory, partly by land and partly by 
water, and to make a new contract for the services. \"~ 
Stats. at Large, 69.) 

The question you ask me on this law is, whethe? the 
Postmaster General is not bound by it to put the gervice 
in operation between Sacramento and Portland, witbow! 
reference to that between Portland and Olympia? 

- That portion of the law which looks to the servicé be- 

tween Sacramento and Portland; is, to all intents and pur 
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poses, mandatory. It not only authorizes the contract to 
be modified, but directs that it shall be. When an execu- 
_ tive officer is commanded by statute to do a thing without 
fixing a particular time, he must do it immediately, or as 
soon as in the nature of things, it can reasonably be done. 
If there be no legal, moral, or physical necessity for post- 
poning his action, it 1s a violation of his duty not to exe- 
.cute the law at once. If he can put it off for a month, or 
a year, he may upon the same principle, put it off forever. 
The first part of this law, therefore, if its operation be not 
encumbered by anything contained in the latter part, must 
be carried into effect without delay. 

But it has been suggested that the two provisions of the 
law are in pari materia; that both must be construed to- 
gether; and that since one cannot be executed immediately, 
the other must also wait. Two laws, or two parts of the 
same law, are i pari materia when they are both upon the 
same subject-matter. Do not these provisions relate to 
different matters? One is upon a contract already exist- 
ing and requires it merely to be changed in the character 
of service and amount of compensation; the other author- 
izes a new contract. One is for daily service from Sacra- 
mento to Portland; the other for carrying a mail six times 
a week between Portland and Olympia. One is wholly 
overland; the other is partly by land and partly by water. 
One fixes precisely what shall be paid, and the other leaves 
the question of compensation to be determined by a regular 
letting. One names the contractors, or identifies them by 
description, while the other contract is to be given to 
whomsoever will do the work at the lowest rate. They 
are intended to authorize different sorts of contracts with 
different men, for different services, on different routes. 
So far from seeing any identity of subject, I have failed to 
perceive even a resemblance, except in the mere fact that 
both are upon the matter of mail contracts, and Portland 
is one terminus of both routes. But Congress, if it chooses, 
can certainly make separate regulations for two separate 
mail routes when they lie near one another, just as well as 
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if the breadth of the continent lay between them. So the 
connection of the routes, one being intended to carry north- 
ward part of the mail matter which the other may bring 
from the south, does not necessarily subject the making | 
of the two contracts to the same or similar rules. In short, 
I take it to be very clear that when Congress orders the 
service and pay on one route to be raised, and merely di- 
rects a letting upon the other, without saying when either 
shall be done, both should be done as soon as possible. 
The former can be executed immediately, and because it 
can be, it must; the latter is obliged to wait for advertise- 
ments and bids, and therefore, the postponement of its full 
execution is necessary until those prerequisites are com- 
plied with. 

These remarks answer the question you propound to me. 
The shape of the appropriation for this service may create 
some trouble. The mails from California to Washington 
Territory have heretofore been carried by sea from San 
Francisco to Olympia. This ocean service is to be discon- 
tinued as soon as that by land is established, and ‘so much 
of the appropriation for inland mail service as is provided 
for transportatron of mails from San Francisco to Puget 
Sound, via Astoria, in Oregon, shall be applied to the 
transportation of mails by land to Olympia, whenever by 
law, such service shall be provided in lieu of ocean service.” 
I cannot but think that by the strictest construction of 
which these words are capable, they authorize the transfer 
of the appropriation for the ocean service to the land ser- 
vice, without waiting for anything but a provision by law 
that the latter shall be established. The only considera- 
tion which can raise a doubt of this, is that the appropria- 
tion bill was passed subsequent to that providing for the 
land service, while its language is, “ shall be provided.” 
But this use of the future tense is probably accounted for 
by the fact that the appropriation bill was drawn up and 
pending in the House before the passage of the other. In- 
deed it may have been passed through both Houses before, 
but not approved until afterwards by the President. At 
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all events an executive refusal to transfer the appropria- 
tion from one object to another, as the legislative mind 
clearly intended it should be, for such a reason as this, 
would be taking too strong an advantage of bad grammar. 

Whether the Post Office Department can discontinue the 
service from San Francisco to Astoria when the land ser- 
vice for that distance is supplied, and wait for its discon- 
tinuance on the northern part of the route until the contract 
there shall be let, is a question upon which I give no opin- 
ion, since Iam not asked todoso. That it can be done 
with the consent of the contractors for the ocean service, 
there is no doubt; and if they do not consent, it js equally 
clear that the appropriation out of which they must get 
their pay is gone from them, and made applicable to the 
compensation of those who do the work on land. 

I have expressed the opinion herein given, with a diffi- 
dence which I certainly would not have felt if the Post- 
master General had concurred in it. But plain as it seems 
to me, it is natural that I should doubt my own correctness, 
when one of the foremost lawyers in the country takes 
confident grounds on the other side. 

Iam, very respectfully, yours, &c., 
J. 8. BLACK. 
Hon. J. Hott, 
Postmaster General. 





ACCOUNTS OF THE PUBLIC PRINTERS. 


1. The intent of a law is not to be learned by ascertaining the thought 
that may have been in the minds of those who passed it, unless the 
same thought is expressed in the law itself. 

2. It is an established principle of interpretation that every statute shall be 
confined in its operation strictly to the future. 

8. Laws reducing the price of work done for the Government have been 
uniformly construed as operating only upon work ordered after their 

_ passage. 


ATTORNEY GENERAL’sS OFFICE, 
July 13, 1860. 
Sir: By a joint resolution of Congress passed on the 
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25th of June last, it was provided that the prices of public 
printing as they then stood should be reduced forty per 
cent.; and for the purpose of carrying that provision into 
effect, the superintendent was directed to deduct forty per 
cent. from the accounts of the public printers and pay the 
balance. The last clause declares that this resolution shall 
take effect from the passage thereof. (12 Stats. at Large, 
120.) The superintendent is in doubt whether the reduc- 
tion shall be made upon all bills presented after the date 
of the resolution, though the work may have been done in 
whole or in part before, or whether the law only applies to 
work afterwards ordered. 

Letters from the chairmen of the Committees on Public 
Printing, and the published debates on the resolution 
while it was under consideration in the Senate, furnish 
evidence satisfactory enough that the members who voted 
for it, as well as those who opposed it, intended and. under- 
stood the law to be strictly prospective. Mr. Trumbull 
offered to amend by striking out the clause which gives 
effect to the resolution from the time of its passage, @ 
substitute a provision to make all the printing of the 
present Congress subject to it, and this was voted. dow2. 
But I adhere to the opinion which I have often ex pressed 
that the intent of a law is not to be learned by ascer-tainmg 
the thought that may have been in the minds of those Wh? 
passed it, unless the same thought is expressed in the law 
itself. The legislative department speaks to us only 
through the statute book, and this law, like others, mus 
be interpreted ex visceribus suis. It is true that the opinion 
of a Senator or Representative is entitled to respet as 
some authority for the meaning of words actually use¢™ 
the enactment. To that extent the Supreme Court 
garded authority of that kind in the case of Litchfield *. 
the Railroad Company, decided at the last term. | 
making the law, the legislature is supreme, but in 8'7"8 
it a construction, the opinions of its members aré entitled 
only to that deference which we pay to other person 
whose learning and ability give them an equal claim ¥P™ 
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our confidence; we must therefore look to the words of 
the law itself as furnishing the real elements of a judgment 
upon it. 

The first clause of the resolution simply declares that the 
prices of the printing “be, and the same are, reduced forty 
per centum.” It cannot possibly be said that this looks to 
anything but a reduction for future work. Then comes a 
provision which requires the superintendent to have the 
accounts made out’ as heretofore, deduct forty per cent. 
from the aggregate amount of each, and pay what remains. 
This last provision is expressly declared to be inserted for 
the purpose of giving full force and effect to the previous 
one. Now, if the first clause reduces the price only on 
future work, the superintendent would certainly not be 
carrying that into effect if he would make deductions upon 
what had been previously done. But the concluding clause 
seems decisive; for it declares that the law shall not take 
effect until after the passage of the resolution. 

It is an established principle of interpretation that every 
statute shall be confined in its operation strictly to the 
future. The absurd intention of providing a rule for the 

« past conduct of men, and making them responsible for the 
violation of it before it was in being, is never to be ascribed 
to any respectable legislature. This is not only the doc- 
trine of English and American law, it runs through the 
civil law also, and is an incontestible rule of general juris- 
prudence. I think there is no civilized code that does not 
recognize it. (Dwar on Stat., 540; Burrows, 2460; 5 
Watts & Serg., 252.) Numerous cases are to be found in 
the books where the legislature has seemed to express very 
clearly the intent that their enactment should operate upon 
the past, and yet the courts have held the true construction 
to be otherwise. For instance, an act of parliament was 
passed declaring that no action should thereafter be brought to 
charge any person upon any agreement made in considera- 
tion of marriage, unless such agreement be in writing. 
An action was thereafter brought upon an agreement without 
writing, but the agreement was made before the date of the 
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law. The judges unanimously sustained the right of the 
plaintiff, because they could not presume that the act had 
a retrospect, and because it would be great mischief 60 to 
explain it. (Gilmore vs. Shooter, 2 Modern Reps., 810, 
case 189; 8. C. 2 Shower’s Rep.,17.) Although the statute 
of wills declared that all testamentary writing should be 
void without certain formalities of attestation, it was held 
not to apply to a case where the will had been executed 
without such formalities before the passage of the statute, 
though the testator died afterwards. (Cowp., 90; 5 Watts& 
Serg., 199.) This, it will be observed, was a very strong 
case in favor of the general doctrine, because the will might 
have been made in pursuance of the act after it was passed, 
and because no right whatever was vested under it at the 
date of the act. A similar construction was given to the 
mortmain act. (2 Atkins, 36.) But it is useless to multiply 
authorities or to refer to cases for the establishment of 4 
principle which nobody denies. 

Laws reducing the price of work done for the Govern- 
ment, without specifying the time at which the reduction 
shall go into effect, have heretofore been made, and I have 
endeavored to ascertain what construction they have 
received. As far as I can learn it has always been taken 
for granted by the executive departments, without question 
or scruple, that they operated only upon work ordered 
after their passage. For example, the compensation 
allowed to the printers of the report on the Pacific mi! 
road for the dry pressing of the paper was at first fifty 
cents per ream; it was subsequently reduced to twemty-fivé 
cents per ream, but all the work of that kind which had 
been previously ordered by Congress was paid for at the 
original prices. 

The resolution under consideration must be und erstoo 
as requiring the superintendent to dock every bill pr® 
sented to him after the 14th of June forty per cent., with- 
out regard to the time when the work was done, or else It 
must be construed as reducing the price only of work sub- 
sequently ordered. There is no middle ground upox wb! 
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we can stand. I think I have said enough to justify my 
opinion that the latter construction is the true one. 
I am, very respectfully, yours, &c. 
so". 8. BLACK, 
Hon. Jacop THOMPSON, 
Secretary of the Interior. 





CONSULAR FEES. 


1. No more than fifty cents can be charged for certifying invoices, and for 
certifying the place of growth or production of goods made duty free 
by the reciprocity treaty with Great Britain, although such certificate 
may be accompanied by an attestation of the official character of a 
magistrate, and of the value of the goods. 

2. Consuls, as well as consular officers and agents, are subject to this 
restriction. 

8. It applies to all the British North American Provinces included within 
the reciprocity treaty. 


ATTORNEY GENERAL’s OFFICE, 
July 16, 1860. 

Sir: I have sonstien’l the questions which you have 
referred to me in relation to consular fees in certain cases. 

The third section of the act of March 8, 1859, making 
appropriations for diplomatic and consular expenses, pro- 
vides: 

‘‘That the fee for certifying invoices, and for certifying 
the place of growth or production of goods made duty free 
by the reciprocity treaty, to be charged by the consul 
general for the British North American Provinces, and 
subordinate consular officers and agents in said provinces, 
shall be fifty cents for each certificate, and no more.” (11 
Stats. at Large, 404.) 

On referring to the forms prescribed by the Secretary of 
the Treasury which were in use at the time of the passage 
of this act, and which are still employed, it appears that the 
consular certificate to an invoice is based upon an affidavit 
made by the shipper of the goods, either before the consu- 
lar officer himself, or before some local magistrate. When 
the latter course is pursued, the consular certificate to the 
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invoice includes an attestation of the official character of 
the person who administered the oath. By the esta lished 
tariff of fees, a consular officer is entitled to two «iollars 
“for authenticating the signature of a governor, judge, 
notary public, or other officer,” and it is contende <i that, 
notwithstanding the act of 1859, he may demand twwo dol- 
lars for that portion of the certificate to the invoice which 
attests the signature of the local magistrate. B-ecat this 
position cannot be maintained. Where an act of Cc» ngress 
gives a certain compensation for an entire service, ix nclud- 
ing several other duties, for which, by previous | amws or 
regulations, specific fees were allowed, no more «=an be 
charged for the whole than the sum named in thre later 
statute. : 

Before the passage of the act of 1859, no person s@ ems to 
have thought that the fee for a consular certificate to an 
invoice was more than two dollars, although it incl uded a 
certificate of the official character of the magistrate before 
whom the oath was made. But the argument which ‘would 
make the fee amount to two dollars or more now, would 
have made it at least four dollars then. The fact thzat only 
two doilars were allowed for the entire consular cert ificate 
prior to the 8d March, 1859, is important therefore in 4 
double aspect. It shows that, by a settled construc t102 of 
the tariff of fees, consuls were not permitted to make 8¢P& 
rate charges for two certificates included in one; 204 it 
also warrants the conclusion that the fee of two dollars for 
the combined services was the very thing which Congress . 
intended to reduce. 

The obvious purpose of the third section of the act of 
March 8, 1859, was to diminish the costs of reciprocal 
trade between the British North American Provinces 04 
the United States, in accordance with the spirit of the 
treaty. It is our duty to carry that intention into efech 
and not to defeat it by an ingenious construction which 
would practically maintain the original fee bill. . 

Another question which you have referred to ™® 
whether the words “subordinate consular officer? and 
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agents,” in the act of 1859, include consuls. As defined 
in the 31st section of the act of August 18, 1856, they 
. would not; but the definitions therein established apply 
only to that act and to former acts which were not re- 
pealed by it. It would be strange indeed if Congress could 
declare that a particular word should have a certain mean- 
ing in all future legislation. This was not attempted by 
the section referred to, as its language plainly shows. We 
are therefore at liberty to construe the words “subordinate 
consular officers and agents” in the act of March 3, 1859, 
upon general principles, and I think it is clear that they 
were meant to embrace all consular officers below the 
grade of consul general. The subject-matter of the enact- 
ment was consular fees on goods made duty free by the 
reeiprocity treaty. The intention of Congress was to 
reduee those fees, and no apparent reason exists why fees 
charged by consuls should be excepted. They are included 
by the words of the law according to their common accepta- 
tion, and they are also within the spirit and reason of the 
statutes. 

I am therefore of opinion: 

1. That no more than fifty cents can be charged for 
certifying invoices, and for certifying the place of growth 
or production of goods made duty free by the reciprocity 
treaty, although such certificate may be accompanied by 
an attestation of the official character of a magistrate, and 
of the value of the goods. 

2. That consuls, as well as other gousilas officers and 

agents, are subject to this restriction. 

8. That it applies to all the British North American 
Provinces included within the reciprocity treaty. 

Yours, very respectfully, 
J. 8. BLACK. 

Hon. Lewis Cass, 

Secretary of State. 
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CONTRACT OF MAJORS & RUSSELL. 


‘Where by the terms of a contract for the transportation of supplies to the 
army a schedule of prices for the carriage of the goods was established 
varying according to the season of the year, but by the literal terms of 
the instrument the time of starting was indicated as the date to which 
reference must be made in ascertaining the rate of compensation for any 
single trip, it was held, that for trips in which the trains that started in 
the summer were detained by the Government’s agents so long as to be 
forced to perform the greater part of the journey in the time of the year 
when the difficulties of transportation were at their worst, the contractors 
were entitled to such compensation as would have been payable if the 
trains had started at a time which, without delay, would have compelled 
them to travel in the inclement season. 


ATTORNEY GENERAL’S OFFICE, 
July 16, 1860. 

Sir: I have received your letter of the 9th in relation to 
@ point arising out of the contract of Majors & Russell, for 
the transportation of supplies to the army in Utah. By 
the terms of the agreement, a schedule of prices for the 
carriage of the goods was established, varying according 
to the season of the year, and being about three times 
greater for the winter and spring than for the summer and 
fall months, But, by the literal terms of the instrument, 
the time of starting is indicated as the date to which refer- 
ence must be made in ascertaining the rate of com pens? 
tion for any single trip. It happened that some of the 
trains which started in the summer were detained by the 
authority of the Government’s agents, so long as to be 
forced to perform the greater part of the journey at the 
very time of year when the difficulties of transportation 
were at their worst. The contractors now ask that the 
compensation for trips in which they were thus de tained 
shall be such as it would have been if the trains ba 
started at a time which, without delay, would have cou 
pelled them to travel in the inclement season. 

I am constrained to think that there is justice in this ¢& 
mand, and that it accords with the true construction of the 
agreement, Where the journey was actually perform? 
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at the most rigorous time of the year, it should be paid for 
at the rate which the contract provides for that kind of 
service. The chief object of the parties in fixing the 

schedule of prices was to make the payments correspond 

with the varying character of the undertaking, and to pro- 

vide a compensation in direct proportion to the difficulties 

of the labor. This was their primary intention; and the 

designation of the time of starting, as the point of observa-! 
tion from which to ascertain the value of the work, was 

merely secondary tothis design. It was adopted as a short 

and convenient mode of determining whether the trip was 

performed at a mild or severe season. In nine cases out 

of ten it would prove a correct criterion, and accord with 

the intention of the parties, But the tenth case is the one 

with which we are now dealing; and it is our duty to dis- 

pose of it in a manner which will do no violence either to 

the contract or to common sense. We should do violence 

to both were we to compel these contractors to take sum- 

mer pay for winter work. 

Every contract must be performed by the parties in such 

a manner as to meet their reasonable expectations. When 

a literal compliance with its words is set up by one, the 

other has a right to say, if the fact be so, that it is still un- 

fulfilled according to its true intent. The word of promise 

must be kept not only to the ear but to the hope. There- 

fore it is, that, though there be no express covenant in this 

article which protects these contractors from the injury 

they complain of, yet the law creates and supplies cove- ' 
nants and obligations which will bind both parties to do 
one another justice, as effectually as if they had been ex- 
pressed in the most explicit terms. The agreement that 
transportation done during one season shall be paid for at 
a given price, and that done later in the year at a higher 
rate, implies a covenant on the part of the Government 
either not to stop the trains on the way or else to pay for 
the detention if any occurs. Allowing the trains to begin 
their movement, and stopping them ugain on the road is 
not a start according to the real equity of the contract. 
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ee ee ee 
Suppose that your department, anxious to have the sup- 
plies at the seat of war as soon as possible, had contracted 
to pay for their transportation at a rate diminishing in 
proportion to the lateness of the start, could the contractor 
claim the highest pay, if he started at the earliest time, - 
but voluntarily stopped until the latest? Certainly not. 
And as in that case the premium for an early start could 
only be earned by the contractor by going directly on, 80 
in this case, it can only be saved to the Government by 
permitting the trains to go on without delay. 

I am therefore of opinion, that the facts which appear 
in this case give the contractors a right to compensation 
according to the rates fixed in the contract for the time 
of year at which the work was done; and that the time at 
which the starts were nominally made is not the control 
ling fact. 

Yours, very respectfully, 
J. 8. BLACK. 

Hon. Joun B. Froyp, 

Secretary of War. 





SALARY OF SENATOR BRODERICK. 


The Senate has no power, by a resolution of its own, tp direct the pay- 
ment of the salary of a deceased member to his assignee. 


ATTORNEY GENERAL’S OFFICE, 
July 19, 1869. 
Srr: The salaries of Senators and Representatives ™ 
Congress are to be paid out of a fund specially appropriated 
by law for that purpose. Mr. Broderick having dieé 
unmarried after the commencement of the presext Cou- 
gress, so much of his salary as was due at the time of his 
death was payable, under the joint resolution of Mcarch 3, 
1859, to his “heirs-at-law.” But the Senate, by a resolu- 
tion of its own, directed the Secretary to pay that galary ° 
out of the contingent fund to the assignee of Mr- Brot: 
erick, | 
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It cannot be presumed that the Senate intended to take 
away from the heirs-at-law a right already vested in them, 
and transfer it to another. Whether Congress by a joint 
act.can do such a thing is a question which is not raised 
here, since it is certain that one branch alone of the 
national legislature does not possess that power. The 
Senate must have meant to give the money to the assignee 
out of the contingent fund without prejudice to the right 
of the person legally entitled to receive it from the general 
appropriation, and this intention could not be defeated if 
that body had unlimited power to dispose of its contingent 
fund at pleasure. But the act of 1858 expressly confines 
the power of both Houses so that neither of them can apply 
its contingent fund to any other than its ordinary expendi- 
tures, The salary of a member is not one of the ordinary 
expenditures of the Senate to which the contingent fund 
is applicable. 

I am therefore compelled to say that I think this resolu- 
tion will not authorize the payment of Mr. Broderick’s 
salary to his assignee. 

I am, very respectfully, yours, &c., 


J. 8. BLACK. 
Hon. HowE.u Coss, 


Secretary of the Treasury. 





GENERAL AVERAGE. 


1. Where a vessel at sea is in imminent danger, and a part either of the 
vessel or cargo is voluntarily sacrificed to suve the rest, and the sacri- 
fice is successful, the portion saved must contribute pro rata to make 
the loss good. 

2. In a case of involuntary stranding, the direct and immediate conse- 
quences which resulted therefrom cannot be brought into general 
average; but the owners of the cargo are bound to contribute by way 
of general avarage their proportions of expenses voluntarily incurred, 
and sacrifices voluntarily made, afterwards by the vessel to avert the 
peril surrounding vessel and cargo. . 


ATTORNEY GENERAL’S OFFICE, 
July 19, 1860. 
Sir: The brig Jeanette, with a cargo of Government 
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stores from New York to Brazos Santiago, was stranded 
in attempting to cross the bar in or just outside of the 
latter port. 

Expenses were incurred in discharging a part of her 
cargo to lighten her, and in repairing the injuries she sus- 
tained by the effort to get her off; and after she was floated 
into deep water the anchor and about ten fathoms of chain 
were slipped and lost to prevent her from going ashore 
again. Her owners now claim to be paid by the Govern- 
ment such portion of the expenses mentioned as ought to 
be contributed from the owner of the cargo by way of 
general average. Whether this is a case in which the prin- 
ciple of general average applies, is the only question on 
which you ask my advice. 

Where a vessel at sea is in imminent danger, and a part 
either of the vessel or cargo is sacrificed to save the rest, 
the portion saved must contribute pro rata to make the !oss 
good. To bring the case within this rule, it must appear 
that the sacrifice was voluntary. A loss which occurred by 
mere accident, such as the breaking of a mast in a tempest, 
or the wash'ng away of cotton bags from the deck, is not 
the subject of a claim for general average. But if the 
mast is cut away to make the vessel more manageable, or 4 
part of the cargo is thrown overboard to lighten her, the 
case is made out against so much of the ship and cargo 48 
comes safely into port. It is also essential to the claim 
that the sacrifice should have been successful; in other 
words, it cannot be maintained against any portion of 
either ship or cargo which has been lost, notwithstanding 
the sacrifice for which the claim is made. 

The direct and immediate consequences which resulted 
from the stranding of the Jeannette cannot be brought 
into general average, because it was an accident wholly 
unpremeditated, and could not have been brought about 
for the good either of the ship or the cargo, or for thé 
common good of both; and previous to that time she had 
not been in any apparent danger. Whatever injury '° 
ship suffered from that cause is therefore to be borpé by 
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her owners alone. But after she struck, she and the cargo 
were both in peril, to avert which it became necessary to 
incur expenses and to make certain sacrifices. To the 
reimbursement and satisfaction of these, the owners of the 
cargo are bound to contribute their proper proportion. 

‘You are not to contribute for the injury which the vessel 
suffered in the act of stranding. But any that was volun- 
tarily sustained after she struck, and after she and the 
cargo were both in danger, may be legally taken into the 
account. 

The expenses incurred in discharging the cargo, in 
making surveys, and employing additional force of hands, 
may be included in the average, if they come within the 
general principles already laid down. 

If the vessel, after she got afloat, was in danger of run- 
ning aground a second time, and the master was obliged 
to lose her chain and anchor to prevent it, and if he did so 
not accidentally, but ala that loss is clearly subject 
to general average. 

I have given you in this case merely the legal principles 
which are to govern your decision. The doubtful nature 
of the facts has compelled me to treat them somewhat in 
the abstract. But with these rules before it, the War De- 
partment will no doubt readily determine what portion of 
this claim is good, and what part of it ought to be rejected. 

I am, very respectfully, yours, &c., 
J. S. BLACK. 
Hon. Joun B. FLoyp, : 
Secretary of War. 





DE GROOT'’S CLAIM. 


1. Interest is never given by construction under an act of Congress author- 
izing the payment of money out of the Treasury to a citizen. 

2. Damages for the violation of a contract ought to be such as put the 
injured party in as good a condition as if the covenant had been kept 
by the other. 

8. The measure of damages in the case of a contract of which the party 
was deprived by the Government is the amount which the party 

29 
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would have taken for the transfer of his contract to another person, 
with his rights and liabilities under it. 


ATTORNEY GENERAL’S OFFICE, 
July 20, 1860. 

Str: In reply to the questions propounded to me by 
your letter of the 18th, in relation to the claim of W. H. 
De Groot, under the joint resolution of June 15, 1860, 1 
have to say: 

1. That Mr. De Groot is not entitled to be paid interest 
upon the amount expended by him in and about the exe- 
cution of the said contract, either from the date of its can- 
cellation, or from any other date. 

When an act of Congress authorizes the payment of 
money out of the Treasury to a citizen, such act is to be 
strictly construed; and unless it authorizes the payment of 
interest, either in direct words or by clear implication, 
nothing can be paid but the principal. Interest is never 
given by construction. The general phrase “ principles of 
justice and equity,” which it has become so fashionable to 
introduce into all similar bills, does not enlarge the claim. 
Justice and equity will not give him. one cent more than 
he is entitled to. by law. 

2. Damages for the violation of a contract ought to be 
such as to put the injured party in as good a conditiOB aa if 
the covenant had been kept by the other. When a person 
enters into an obligation, he must not be allowed to make 
a profit by breaking it, and he who relies upon its pe™ 
formance must not be permitted to suffer loss from '8 
violation. Where one agrees to do work for another 4 ® 
stipulated price, he is compelled to carry out his ag 
ment, though at a loss to himself, if his bargain be ® 8 
one; and where he has got an advantage in the contract 
his right to the profit upon it is clearly vested, and cannot 
be defeated by the act of any other party, without entitling 
him to such compensation in damages as will make hin 
entirely whole. It will therefore be your duty to ascet™? 
what the value of this contract was to Mr. De Groot, SUP” 
posing him to have performed it fully upon his part, ® 
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to have been paid for it at the stipulated prices. But in 
doing this, you must confine yourself strictly to those 
profits which would have been derived naturally, directly, 
and immediately, out of this very contract itself. You can- 
not take into consideration any losses or gains which he 
would have suffered or made in consequence of any real 
or supposed connection between this and other collateral 
enterprises or business in which he may have been 
engaged. All damages of this last description are too 
remote, uncertain, and speculative to have any influence 
upon your award. You can apply the legal standard by 
considering what De Groot might have consented to take 
for the transfer of his contract to another person, with his 
rights and liabilities under it. Whatever that sum is, 
ought to be given him by the Government as a compensa- 
tion for depriving him of his contract. | 

3. The payments made to Mr. De Groot should be 
deducted from the gross sum which would otherwise be 
awarded to him on account of his whole claim. 

I am, very respectfully, yours, &c., 


J. 8. BLACK. 
Hon. Joun B. Froyp, 


Secretary of War. 





CASE OF JOSHUA SHAW. 


‘Where an act of Congress authorized the Secretary of War to report how 
much was due to a claimant, not exceeding twenty-five thousand dollars, 
and directed the amount to be paid out of the Treasury, and the then 
Secretary of War reported as due to the claimant the sum of eighteen 
thousand dollars, which was paid: it was held, that the appropriation 
was exhausted when the amount awarded was paid, and that a succeed- 
ing Secretary had no jurisdiction to award the claimant an additional 
amount. 


ATTORNEY GENERAL'S OFFICE, © 
July 20, 1860. 
Str: In 1847 an act of Congress was passed for the relief 
of Joshua Shaw, by which the Secretary of War was 
authorized to examine his claim and report how much 
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was due to him, not exceeding twenty-five thousand dollars: 
which amount was directed to be paid out of any moneys 
in the Treasury not otherwise appropriated. Mr. Marcy, 
the then head of the War Department, in pursuance of the 
duty with which he was charged, reported as due to the 
claimant the sum of eighteen thousand dollars. 

Recently the present Secretary, upon a re-examination 
of the same case, has awarded the additional sum of seven 
thousand dollars, being the whole balance of the sum 
originally authorized to be paid. 

If you will look carefully at the act of 1847 for the relief 
of Joshua Shaw, I think you will agree with me that was 
an appropriation not of $25,000, but only of the sum which 
might be found due by the Secretary of War. That officer 
was directed to report to the proper officers of the Treas- 
ury for payment such amount as may be found due him, 
not exceeding $25,000, which amount is hereby directed to be 
paid, gc. Now, what is the “amount” directed to be paid? 
the whole $25,000, or only the amount awarded? I think 
unquestionably the latter; and if so, the appropriation was 
exhausted when $18,000 were paid. The books of your 
department show that such was the construction given to 
the law when the award was made. There is no credit 
there for an appropriation greater than $18,000. 

But supposing this view to be erroneous, is there no 
limitation of time within which an appropriation for a pur- 
pose like this ceases to be available? The sixteenth sec- 
tion of the act of March 3, 1795, declares that all appropri- 
ations unexpended for two years, except for payment of 
loans, interest on the funded debt, for purposes of the sink- 
ing fund, or for purposes to which a longer duration is 
specially assigned by law, shall cease and determine after 
two years and be carried to the surplus fund. This was 
re-enacted with stronger general words, and narrower 
exceptions, on the 31st August, 1852. (10 Stats. at Large, 
98.) Iam of opinion that these laws apply to the present 
case, and forbid the use of any appropriation made so long 
ago as the year 1847, for such a purpose as the satisfaction — 
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of a private claim against the Government. The present 
case comes within none of the exceptions mentioned in 
either of the statutes, nor do I find any authority whatever 
in the opinions of your predecessors or mine for a construc- 
tion which allows the remaining sum of $7,000 to be paid 
without a new appropriation by Congress. 

The fact that this balance was not formally carried on 
the books of your department to the surplus fund, has no 
weight on my judgment; because, 1, I think the substantial 
command of a law cannot be evaded by such means, nor its 
spirit defeated by such neglect; and, 2, there was no balance 
for the surplus fund after paying the $18,000, that being 
the whole of the sum appropriated, as the officers of the 
Treasury understood it at the time. 

I am far from doubting the correctness of the decision 
made by the Secretary of War; the points now raised were . 
not before him, and could not be. The merit of the claim 
was one thing, and the mode of satisfying it legally is 
another. It was his duty to determine whether it ought 
to be paid, and yours to decide whether it could be. 
Of course it was a strong case in favor of the claimant to 
the extent of his jurisdiction, but in your department it is 
just as strong against him. 

I am, most truly, yours, &c., 
| J. 8. BLACK 
Hon. Howett Coss, 
~ Secretary of the Treasury. 





DYER’S CLAIM. 


The holder of an unendorsed pay certificate issued to a soldier is not en- 
titled to payment of the amount. 


ATTORNEY GENERAL’S OFFICE, 
July 24, 1860. 
Srr: One Newman, a soldier, was discharged from the 
army and got a certificate from the proper officer that a 
certain sum was due him for service. He handed this 


454 HON. JEREMIAH 8S. BLACK 
Case of Emory & Co. - 


certificate to R. H. Dyer, but without the endorsement 
which was necessary to make the transfer legal. Dyer 
had no right to demand the money from the paymaster. 
The payment was properly refused, on the ground that 
Dyer’s title was defective. This defect was certainly not 
cured nor mended by the fact that Newman himeelf, after 
the delivery of the certificate to Dyer, got the money on 4 
forged certificate. 
Yours, very respectfully, 


J. 8. BLACK. 





Hon. Joun B. Froyp, 
Secretary of War. 





CASE OF EMORY & CO. 


1. The Post Office Department has authority to make a regulation which 
will prevent the service from being prostituted to purposes of fraud. 

2. It may order the non-delivery of letters addressed to persons under 
names which are known to have been assumed as part of a system 
defraud the public. 

8. But the fraudulent intent in any case ought to be very clear before 
such an order is enforced. 


ATTORNEY GENERAL’S OFFICE, 
July 24, 1860. 
Srr: Certain letters addressed to Emory & Co., Balti- 
more, were taken by regular course of mail to that city, but 
were sent by the postmaster there to the Dead-Letter Of 
fice. They were claimed by Mr. E. N. Carr, who asserted 
that he had a right to receive them, inasmuch as_he wa 
doing business under that name and style. But the po 
master regarded Emory & Co. as a fictitious firrn, 2” 
acted under section 80 of the regulations, which declares 
that “letters and packages addressed to fictitious perso" 
or firms, or to no particular person or firm, not being 4& 
liverable according to the regulations, are to be returné 
at the end of each month to the Dead-Letter Office.” 
The right of the Post Office Department to make 4 T5" 
ulation which will prevent the service from being pros 
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‘tuted to purposes of fraud has, I believe, never been denied. 
With this end in view, you certainly have power to order 
the non-delivery of letters addressed to any person under 
a name which you know to have been assumed as part of 
a system intended to cheat and defraud the public. But 
the fraudulent intent ought to be very clear, for you are 
not invested with any authority to carry on an extended 
inquiry into the private affairs of persons who receive let- 
ters by mail, nor have you the means of ascertaining with 
correctness what they are. It should also be remembered 
that the mere misnomer of a man is not sufficient grounds 
for saying that the name is fictitious; neither is a firm an 
imaginary one because the style of it has no reference to 
the name of its members, nor can you stop a letter on the 
sole ground that it is addressed to a person whose employ- 
ment is immoral; it being the duty of the State govern- 
ment, and not the Post Office Department, to punish such 
offences. But in the case under consideration, if there be 
no legitimate business of any kind carried on by Carr 
under the name of Emory & Co.; if he has caused letters 
to be addressed to Baltimore in a manner which is merely 
imaginary; if his correspondents do not know whom they 
are writing to; and if, in addition to this, you find the fact 
to be that Carr is using this fiction for dishonest purposes, 
then the measure taken by the postmaster at Baltimore 
ought to be sustained. 
I am, very respectfully, yours, &c., 
J. 8. BLACK. 
Hon. J. Hott, 
Postmaster General. 





CASE OF THE STEAMERS GENERAL MIRAMON AND THE 
MARQUIS DE LA HABANA. 


1. A cruiser of one nation has a right to know the national character of any 
strange ship she may meet at sea; but the right is not a perfect one, 
and the violation of it cannot be punished by capture and condemna- 
tion, nor even by detention. 

2. The party making the inquiry must raise his own colors, or in some 
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other way make himself fully known before he can lawfully demand 
such knowledge from the other vessel. 

8. If this is refused, the inquiring vessel may fire a blank shot, and in case 
of further delay a shotted gun may be fired across the bows of the de- 
linquent. 

4. Any measure beyond this which the commander of an armed ship may 
take for the purpose of ascertaining the nationality of another vessel 
must be at his peril. 

6. This right of inquiry can be exercised only on the high seas, and no 
naval officer has the right to go intothe harbor of a nation with which 
his government is at peace to naire into the nationalty of a vessel 
which is lying there. 

6. To make the fire of one vessel into another a piratical aggression within 
the statute of March 38, 1819, it must be a first aggression, unprovoked 
by any previous act of hostility or menace from the other side. 


ATTORNEY GENERAL’S OFFICE, 
July 28, 1860. 

Stir: Two vessels, the ‘General Miramon”’ and the 
‘¢ Marquis de la Habana,” were captured near Vera Cruz, 
by the Saratoga, under the command of Commander Tur- 
ner, on the 6th of March last, were brought into the port 
of New Orleans as prizes, and were libelled in the District 
Court for Louisiana. You have required me to examine 
the case, and report the state of it to you. 

I will set out the facts, confining myself to those which 
are material and well established. In every instance 
where there is any conflict between the statements of the 
American officers and the witnesses on board the captured 
vessels, I shall take the former to be true, unless they 
seem to be very clearly mistaken. . 

1. The “ Miramon ” was in the service of what is called 
the “Miramon Government ”—one of the parties to the 
civil war now existing in Mexico. The “ Marquis de la 
Habana” was owned by a Spanish subject, but an execu- 
tory contract had been made to sell her to the Miramon 
Government; and at the time of her capture the transfer 
had not yet been made. 

2. At the time of the capture, the United States were at 
perfect peace with Spain, and our relations with both par- 
ties to the civil war in Mexico were those of impartial 
neutrality. 
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3. The American squadron, then in the Gulf under the 
command of Captain Jarvis, was there to protect the per. 
sons and property of American citizens; but the “ Mira- 
mon” and the “ Marquis de la Habana”? had committed 
no offence of any kind against our commerce or people. 
Commander Turner was ordered by his superior to ascer- 
tain their nationality and object, whence they had come, 
and where equipped, and to prevent them from communi- 
cating with the shore unless he should be satisfied of their 
legal character. 

4. The two vessels captured were, at the time, not on 
the high seas, but were at anchor within the territorial 
waters of Mexico, namely, at Anton Lizardo, about a mile 
from the Mexican shore. 

5. Captain Turner approached these vessels, in the 
*‘ Saratoga,” between eleven and twelve o’clock at night, 
- accompanied by the “ Indianola” and the “ Wave,” the 
latter of which had the “ Saratoga” in tow. 

6. The “Indianola” and the “ Wave” had previously 
been in the service of the Juarez Government, with which 
that of Miramon was at war; but they were then under 
the orders of American officers, and were manned by sea- 
men from the American squadron in the Gulf. 

7. When Captain Turner approached the ‘“ Miramon” 
and the “ Marquis de la Habana,” neither the “Saratoga,” 
nor the “Indianola,” ngr the ““ Wave,” wore any colors, 
nor was any word or signal given by which the national 
character of the approaching vessels could be known to 
any person on board the other vessels; nor was the pur- 
pose of Captain Turner’s visit made known in any way 
whatever, until after the capture took place. 

8. When the “ Saratoga” was distant about a mile from 
the “ Miramon,” it was perceived that the latter vessel had 
got under way, and was attempting to escape; whereupon 
Commander Turner ordered Lieutenant Bryson, of the 
‘‘Indianola,” to “board that ship.” Lieut. Bryson gave | 
chase, and overhauled her; when he came within hailing 
distance of her, he did not display his own colors, nor ask 
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the “‘ Miramon ” to hoist her flag. He did not communi- 
cate the nationality of the “ Indianola,” nor inquire that 
of the ‘“‘ Miramon,” but ordered her to drop her anchor. 
This order was three times repeated, and interpreted into 
Spanish by two persons, but was not obeyed. A shot was 
also fired ahead of her. After the last order, the “ Indian- 
ola” received a shot from the “ Miramon,” which was in- 
stantly returned, The fight continued some time, until 
both vessels ran aground, when the “Miramon” surren- 
dered. 

9, In the meantime, Commander Turner, ia the “Sara- 
toga,” being near to the place where the “ Marquis de la 
Habana” was lying, and observing that she was attempt- 
ing to slip her cable, fired a broadside into her, and stopped 
her. The broadside was not preceded by any signal, or 
notice, or commanication, or inquiry, from the “ Saratoga,” 
and the flag of that vessel was not up. The “ Marquis de 
la Habana,” after some firing on both sides, surrendered 
with the ‘“ Miramon,” and the two were brought together 
into New Orleans as prizes of war. 

10. The two captured vessels were in fact not pirates, 
were not bent on any piratical expedition; they were in- 
tended for the service of the Miramon government, but 
that was a purpose the lawfulness of which our naval 
officers had no right to question. 

11. The conduct, movements, and appearance of these 
vessels had given no strong or clear ground of suspicion 
that they were pirates. The neglect or refusal to hoist 
their colors, as they passed the castle at Vera Cruz, was 
scarcely entitled to consideration, and the proclamation of 
the Juarez government, declaring them pirates, was no 
evidence, legal or moral, of the fact it asserted. 

There is no reason to doubt that both Captain Jarvis 
and Commander Turner did what they supposed them- 
selves bound todo. A naval officer is often placed in very 

delicate situations, where he is compelled to decide for 
‘himself, and at the instant, without advice and without 
time for reflection, upon questions difficult enough to puz- 
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zle the best trained publicist. When he commits an error 
under such circumstances, the justness of his intentions 
- may well excuse him to his own Government, or even en- 
title him to its full approbation. But the question here is, 
what responsibility to the owners of the captured vessels 
this Government will take upon itself, by approving the 
acts of Commander Turner? Let that be answered by 
the law of nations and our statutes. 

A cruiser of one nation has a right to know the national 
character of any strange ship he may meet at sea. But 
this is not a perfect right. The violation of it cannot be 
punished by capture and condemnation, nor even by deten- 
tion. It is also agreed by all writers on the subject, that 
this right of inquiry (droit denquéte du pavillon) is subject 
to certain well defined limitations. 

1. The party making the inquiry must put up his own 
colors, or in some other way make himself fully known, 
before he can lawfully demand such knowledge from the 
other vessel. A ship-of-war, by raising her flag, gives no-~ 
tice to a stranger that she desires to know what nation the 
latter belongs to, and the latter should answer by hoisting 
her own. It is a signal which Ortolan says may be thus 
interpreted into words: “I have bee you who I am; let 
me know who you are.” 

2. If this is refused, the inquiring vessel may fire a 
blank shot, called by continental writers the coup d’assu- 
rance, because it is intended to certify the verity of the flag 
raised, and to assert the good faith of the inquiry. In case 
of further delay, a shotted gun may be fired across the 
‘bows of the delinquent, by way of positive summons. An 
obstinate refusal may create or confirm suspicions, which 
will justify still more impressive measures, for the purpose 
of making the stranger disclose her true character. 

3. But any measure beyond the summoning shot, which 
the commander of an armed ship may take for the pur- 
pose of ascertaining the nationality of another vessel, must 
be at his peril. If the stranger is arrested, injured, or 
captured, and turns out to be a pirate, it is all very well | 
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But if she has a lawful right to navigate the seas, the in- 
jury must be atoned for, no matter what was the ground 
of suspicion. Neither the offending officer nor his gov- 
ernment can plead that she refused to raise her flag, or 
otherwise make herself known. In other words, her right 
to pass unmolested depends on her actual character, and 
not upon that which was erroneously attributed to her, 
even though her own conduct may have caused the mis- 
take. It may influence the amount of reparation, to be - 
sure, but not the lawfulness of the act. 

4, The right of a public ship to hail or speak witha 
stranger is in all respects analogous to that of which I have 
been speaking, and must be exercised within the same 
limits. 

5.. When a vessel, thus interrogated, answers either in 
words or by hoisting her flag, the response must be taken 
for true, and she must be allowed to keep her way. The 
interrogator cannot stop her, to verify it by visitation, 
search, or otherwise. 

6. This right of inquiry can be exercised only on the 
high seas. No naval officer has a right to go into the har- 
bor of a nation with which his government is at peace, to 
inquire into the nationality of a vessel which may be lying 
there. If he does so, the utmost regularity of proceedings 
will not entitle him to an answer, and his measures to en- 
force a reply will be considered aggressive. | 

It is manifest from all this, that Commander Turner 
was not justified by the law of nations in the measures he 
took to acertain the nationality of the “‘Miramon” and 
the “ Marquis de la Habana.” He was a wrong-doer from 
beginning to the end of the affair. He came upon those 
vessels when they were at anchor in a harbor, without 
raising his own flag, in darkness and in silence, giving 
them no means of knowing who he was, or what was his 
purpose. He asked them no question. While yet a mile 
away from the ‘“‘ Miramon,” he ordered her not to be hailed 
or spoken with, but to be boarded. The unlawful manner 
and time of his approach to the “ Miramon,’’ the conceal- 
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ment of his object, and the peremptory order to drop her- 
anchor, when she was attempting to escape, were well cal- 

culated to provoke the shot which the “ Indianola” received. 

He fired a broadside into the “ Marquis de la Habana” 

before she did anything but attempt to slip her cable, and- 
before a word of warning was addressed to her. When 

he did discover the nationality of the vessels, he was bound 

to give them the benefit of it, and let them go in peace.! 
But he detained them, and brought them into an Ameri- 

can port, where they are still detained. On the whole, it 
is perfectly clear that Commander Turner did not seek in- 
formation concerning the national character of the vessels. 
in question, by adopting the means proper to that end, 
nor did he make the right use of the knowledge when he 

got it. 

The whole of this affair looks more like an effort to 
search, than an exercise of the simple and imperfect right 
of inquiry. The order to board the “ Miramon,” the con- 
cealment of the ‘‘Saratoga’s”’ own character, the broad-. 
side fired at the ‘“ Marquis de la Habana,” the arrest of 
both vessels when they tried to escape, all give the affair 
* that aspect. I need not say that the right of search does 
not exist in time of peace. 

The libel filed against these vessels in the admiralty 
court at New Orleans demands their condemnation as 
prizes, under the act of March 3, 1819, to protect the com- 
merce of the United States, and to punish piracy. That 
act authorizes the capture and condemnation of “ any ves- — 
sel or boat from which a piratical aggression, search, re- 
straint, depredation, or seizure, shall have first been 
attempted or made.” Certainly there was no search, re- 
straint, depredation, or seizure committed or attempted by 
these vessels upon the American ship. Their.object was 
simply to get away. Was there any aggression? If there 
was, it consisted in the firing which they did during the 
engagement. But to make the fire of one vessel into an- 
other a piratical aggression within the statute, it must be > 
a first aggression, unprovoked by any previous act of hos- 
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tility or menace from the other side. The “ Marquis de 
la Habana”? is accused of firing volleys of musketry at the 
“ Saratoga;” but this is admitted to have occurred after 
the “Saratoga”? had fired a full broadside into her. The 
‘¢Miramon” struck the “ Indianola” with a round shot 
before the former was actually fired upon. But the “ Mi- 
ramon ” was lying at anchor in port at midnight, and saw 
three foreign vessels approaching her, two of which had 
been in the service of a known enemy. No indication was 
given by word or signal of the purpose for which they 
were coming, and there was no just reason why they should 
come at all. She felt herself in danger of a hostile attack, 
attempted to escape, and was ordered to stop, in a manner 
which clearly indicated an intention to enforce the order. 
Can it be said that a fire, under these circumstances, at 
her supposed enemy, is a first aggression, which makes 
her a pirate? On the contrary, if the “Saratoga”? had 
been at anchor, and a superior force had come upon her, 
as she came upon the “ Miramon,” would she have been 
bound to submit to the restraint without resistance? In 
truth, if the case were reversed, the legal condition of the 
Mexican vessel would be much worse than it is; for there 
is some evidence which affords: ground for saying that 
Commander Turner intended to search the “* Miramon;” 
and it is absolutely certain that he imposed restraint upon 
her, without any authority, except what he derived from 
the law of the strongest. 
I am, very respectfully, yours, &c., 
J. S. BLACK. 
The PRESIDENT. 





MEMORIAL OF CAPTAIN MEIGS. 


1. An official act done by the head of a department is the act of the Presi- 
dent, and no appeal lies from the former to the latter. 

2. The oversight and inspection of 8 public work, requiring science and 
skill to construct it, is the appropriate duty of an engineer, as also the 
disbursement of public moneys applicable to any such work about the 
execution of which an engineer may be engaged. 
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8. As commander-in-chief, itis the right of the President to decide, accord- 
ing to his own. judgment, what officer shall perform any particular 
duty, and as supreme executive magistrate he has power of appoint- 
ment. 

4. If Congress should attempt, by a provision in a statute, to make a mili- 
tary officer independent of the President, he might execute the law in 
disregard of such unconstitutional provision. 

5. The word ‘‘plan,’”’ in all statutes and contracts concerning buildings 
and public works, when not otherwise defined, means a draught, 
sketch, plot, or representation of anything on a plane surface, and not 
a scheme, project, or- contrivance of the mind, not put on paper or 
otherwise made visible. 

6. The ‘‘superintendence’’ of a work means its oversight, direction, care, or. 
inspection, and does not imply the power of contracting for the work 
or paying the hands. 

7. Where Congress appropriated a sum of money for the completion of a: 
public work, to be expended according to the plans of a particular 
officer and under his superintendence, it was held, that the statute 
waa fully executed by an order appointing another officer chief engi- 
neer of the work, and requiring it to be constructed under tho super- 
intendence of the officer named in the statute, and according to his 
vlans and estimates. 


ATTORNEY GENERAL’S OFFICE, 
July 31, 1860. 

Sir: You have referred to me a memorial, presented to 
you by Captain Meigs, for my opinion on. the. points of law 
it presents. 

' The memorial recites an order of -the War Department, 
denounces that order as illegal, and appeals to you to 
revise and change it. You have often declared that no 
appeal from the head of any department lies to you. Such 
appeals are irregular, for reasons which have often been. 
given by this office, and which need not now be repeated. 

An official act done by the Secretary of War is your act, 
and a demand made upon you to reverse it is no more than 
@ remonstrance addressed to yourself against yourself. 
Nevertheless it may be well to examine the legal founda- 
tion of the present complaint, in order to. know whether 
you, or the Secretary, or both of you, have violated the 
laws of the country and the just rights of Captain Meigs. 

The order complained of was issued on the 17th instant, 
and is as follows: 

‘1. Captain H. D. Benham, corps of engineers, in 
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addition to his present duties, is hereby appointed chief 
engineer of the Washington aqueduct and the Potomac 
water works, and will have the direction of all the opera- 


tions for their completion and preservation, will appoint - 


all the necessary assistants, clerks, workmen, &c., and 
certify all bills for materials or labor for payment by the 
officer under whose superintendence the appropriation is 
to be expended. 


“2, Captain M. C. Meigs, as the disbursing officer of | 


- these works, will, in accordance with the above act of 
Congress, furnish to the chief engineer, in full details, all 
the plans and estimates for these operations, and examine 
the works under construction, from time to time, for which 
every facility will be afforded him by the chief engineer, 
and he will keep such general supervision of the works as 
to assure himself that they are being constructed according 
to his said plans and estimates; and if at any time finding 
variations therefrom, he will promptly report the same to 
the chief engineer for correction, and if necessary to the 
Secretary of War. 

‘<3, He will also be charged with all the disbursements 
of moneys for these works, and the making of the pay- 
ments for all materials and labor for the same, upon the 
written certificate of the chief engineer of the amounts 
due, or upon the order of the Secretary of War. 

“4, To aid Captain Meigs in these duties he will be 
authorized to employ a draughtsman if necessary, and also 
a clerk. 

‘¢5, As soon as the plans and estimates are furnished to 
the chief engineer, he will make arrangements for the most 
vigorous prosecution of the works, and he will report to 
the Secretary of War, for his approval, the number of 
assistants, clerks, &c., that he may require, designating the 
persons and the compensation proper for each.” 

The administrative supervision of the work on the 
Washington aqueduct was legally and constitutionally 
confided to the War Department. There is no existing 
law nor executive order which, in the remotest manner, 
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indicates an intention to take away that power or to 
deposit it elsewhere. The order issued by the Secretary 
was therefore upon &.subject-matter completely within his 
general jurisdiction, and ought to be, not criticized, but 
obeyed with alacrity, by the officer to whom it is directed. 
-Certainly that is his true course, unless the order be clearly 
repugnant to-some law which prescribes the manner in 
which the War Department shall perform its functions. 
Captain Meigs, without disputing the general authority of 
the President, through his Secretary, to control the work, 
says that this order is an unlawful exercise of the power. 
Let us see if he is‘right. 

1. He.contends that it violates the sixty-third article of 
war. ‘That article forbids engineers to assume, and it 
exonorates them from performing, any duties beyond the 
line of their immediate profession, except bythe special order 
of the President. .Now, the duty assigned to Captain, Meigs 
is undoubtedly not heyond, but within, ‘the line of. an 
engineer’s profession. .I think it has never been doubted 
that the oversight.and inspection of a great public: work, 
requiring science:and skill to construct it, is.the appro- 
priate duty of an engineer. Nor is it beyond an engineer’s 
profession to report to his superior in case of variation 
from prescribed plans. The disbursement of public 
moneys applicable to any public work, about the execu- 
tion of which an engineer may be engaged, 1s expressly 
made his duty by law, and extra compensation is given for 
the risk and trouble. But supposing it to be true that it 
is beyond his profession, has the duty not been assigned 
to him by a special order of the President? No one will 
answer that question in the negative, for every one. knows 
that the Secretary’s order.is your order, and therefore the 
case comes within the express words of the exception made 
by the article cited. 

2. Another objection to the order is, that it violates the 
-twenty-seventh section of the act of Congress, passed 5th 
July, 1838. I will transcribe it, so that you may see your- 

30 : 
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self whether there be any conflict between it and the 
Secretary’s order : 

‘It shall be the duty of the engineer superintending the 
construction of a fortification, or engaged about the exect- 
tion of any other public work, to disburse the moneys 
applicable to the same, and, as a compensation therefor, 
may be allowed by the Secretary of War at the rate of 
two dollars per diem during the continuance of such dis- 
bursement: Provided, That the whole amount shall not 
exceed one per cent. on the sum disbursed.” (5 Stats. at 
Large, 260.) 

I know not how or why it came to be thought that this 
law could prevent Captain Meigs from disbursing the 
money appropriated for the aqueduct. In the selection 
of an engineer to perform that duty you are not confined 
to the chief engineer, nor to any special class of engineers; 
but may choose what engineer you please, so that he 
be engaged about the execution of the work, as Captain 
Meigs certainly will be if he obeys the orders he has 
received. Nor is there a word in the statute incompatible 
with his obligation under the order to make payments 
only of such claims as shall be approved by his superiors. 
Strict accountability is a principle so salutary, ‘that no one 
ought to object to its universal application. It is perfectly 
certain that Captain Meigs has no intentions inconsistent 
with the known purity and uprightness of his character. 
But the complaint of a disbursing officer that he finds his 
discretionary power over the public moneys inconveniently 
narrow, is not likely to meet with much favor in any 
quarter. 

3. But what is principally relied upon by Captain Meigs 
‘is the act making appropriations for certain civil expenses 
of the present fiscal year, passed June 25, 1860. It con- 
tains among other things an appropriation ‘for the com- 
pletion of the Washington aqueduct, five hundred thou- 
sand dollars, to be expended according to the plans and estimates 

of Captain Meigs, and under his superintendence: Provided, 
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That the office of engineer of the Potomac water works is 
hereby abolished, and its duties shall hereafter be dis- 
charged by the chief engineer of the Washington aque- 
duct.” | 

In the memorial it is said that ‘‘ This appropriation was 
not asked for by the administration; it was not made upon 
any official recommendation of the President or of the Secre- 
tary, but was granted by Congress upon my assurance of its 
sufficiency, and upon the express condition that it should 
be expended under my supervision.”” He adds, that “a part, 
_ and an essential part, of my plan of operations was the regu- 
lation by myself of the contracts, of the purchases, of the 
_ expenditures for men and materials, of the number and qual- 
ifications, compensation, and duties of all the persons to be 
_employed in its execution.” He says further, that ‘the 
purpose of this legislation was to grant the money only on 
condition that its application should be made under my 
_ effective control and superintendence; that the construction 
of the work, the purchase of materials, and the contracts 
for them, and for all services, should be guided by my 
experience and controlled by my sirong interest in the comple- 
tion of the work within the estimates.” He assumes the 
responsibility of having, by his assurances, “induced the 
legislature to grant the money.” He contends that the 
alleged condition was a “high compliment” with which 
the legislature honored him, that it 1s impossible to expend 
the appropriation except through him, and that it is con- 
tingent upon its being expended really and effectively 
under his superintendence. He insists that he “must be 
at liberty to exercise the superintendence,” and he stig- 
niatizes the order of the War Department as a “clear 
erasion of the law, and a violation of the condition on which 
the appropriation was granted by Congress and solemuly 
accepted by the Executive.” 

Certainly these passages, when found in a paper 
addressed by a subordinate officer of the army to his com- 
miander-in-chief, concerning an order for which the com- 
_niuuder-in-chief is responsible, are calculated to excite very 
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marked attention. The candor with which Captain Meigs 
‘acknowledges that he influenced the passage of the law, 
the ‘freedom with which he denounces the construction put 
upon it by his superiors, and the confident claim which he 
‘gets ‘up to execute it ‘according to ‘his own ‘thcontrolled 
will, are,'under all'the circumstances, very'singular. This 
way ‘of procuring legislation ‘by the private solicitation of 
pérsons who have no official relations which ‘authorize 
them to communicate with Congress, is never to, be com- 
‘mended; it can be excused only where the motive is as 
‘manifestly honest as it was in this case. ‘You yourself, 
speaking of this very affair, in a ‘solemn message, have 
declared it to be dangerous to the subordination ‘and dis- 
cipline of the army, ‘since, if-it were encouraged, ‘“‘ officers 
might then be found, instead of performing their appro- 
priate duties, besieging the halls of Congress for the pur- 
pose of obtaining special favors and choice places by 
legislativé enactment.” But, in addition to the credit of 
influencing the legislature, Captain Meigs claims the right 
to exercise the judicial function by expounding it, and he 
demands the further right as'an executive officer to carry 
it into effect, without let or hindrance from any quarter. I 
submit whether he is not taking too many branches of the 
Government under his care at one time. 

But the points now to be determined, are whether the 
clause above quoted from the ‘appropriation ‘bill requires 
you to give Captain Meigs the absolute and supreme con- 
trol which he claims over the work, or whether his duties, 
as prescribed in the order of the War Department, are such 
as you could lawfully and constitutionally assign him to. 

As commander-in-chief of the army it is your right to 
decide according to your own judgment what officer shall 
perform any particular duty, and as the supreme executive 
magistrate you have power of appointment. Congress 
could not, if 1t would, take away from the President, or in 
anywise diminish the authority conferred upon him by 
the Constitution. This clause of the appropriation bill 
was not intended to appoint Captain Meigs ehief engineer 
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of the acqueduct, nor.was. it meant to interfere with your. 
authority over him or any other of your military subordin- 
ates. Those who voted for inserting it disclaimed all such 
ideas, and you took care before you signed it to let it be, 
officially known and placed on the record that you regarded, 
it merely as a recommendation. 

But Captain Meigs now asserts that this, which you, 
believed to be a recommendation, was in fact a condition, 
and a most important part, of the law itself. He thinks you 
must either let the appropriation be expended by him 
according to his own ‘plan of operations,” or else let the 
work stand still. But this is a manifest error. If Con- 
gress had really intended to make him independent of you, 
that purpose could not be accomplished in this indirect 
manner any more than if it was attempted directly. Con- 
gress is vested with legislative power; the authority of the. 
President is executive. Neither has a right to interfere 
with the functions of the other. Every law is to be carried. 
out so far forth as is consistent with the Constitution, and 
no further. The sound part of it must be executed, and the. 
vicious portion of it suffered to drop. A legislative act is 
not to be treated as void merely because it is coupled with 
an abortive attempt to usurp executive powers. It stands 
to reason that if a condition, such as this is asserted to, be, 
is void, it can have no effect whatever either upon the sub- 
ject-matter or upon other parts of the law to which it is 
appended. To say that it is void, and yet of such force 
that it controls the operation of the statute in which it is 
found, is a contradiction in terms. Asa rule of constitu- 
tional interpretation, I think this is nowhere denied, and it 
agrees with all the analogies of the law. The principle 
universally applied to public and private grants is, that 
where a grant is made upon an illegal condition, the grant 
is absolute and the condition void. It is as old as the 
Year Books, (2 Henry IV, 9;) it is laid down by Coke, 
(Co. Litt., 206;) the old reports are full of it, (Rolls, Abr., 
418; 2 Vent., 109;) and no modern authority disputes it. 
‘You are therefore entirely justified in treating this condi- 
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tion (if it be a condition) as if the paper on which it is 
written were blank. 

| But it is what you called it in your message—a recom- 
mendation; and your respectful deference to the wishes of 
Congress induced you to carry it out, though you were 
not constitutionally bound to do so. I am clearly of 
opinion that the order of the Secretary is in perfect accord- 
ance with the whole of the law, including the recommend- 
atory part as well as the rest. I propose to show briefly 
(for it will not require many words) that there is no con- 
flict whatever between them. 

The money is to be expended according to the plans 
and estimates of Captain Meigs. §So says the recomment- 
ation of Congress; and the War Department has ordered 
that these plans and estimates shall be furnished in full 
detail to the chief engineer, who is required to act in con- 
formity with them. In order to prevent the possibility of 
mistake, Captain Mcigs himself is ordered to examine the 
works from time to time, to assure himself that they are 
constructed according to his plans and estimates, and 
promptly to report all variations which he may detect to 
the chief engineer or to the Secretary of War. 

It is not possible to imagine how measures more effect- 
ive could be taken to insure the strictest conformity f0 
those plans and estimates. A departure from them in any 
important. respect will be next to impossible, unless Cap- 
tain Meigs himself be in some default. 

Captain Meigs’s mistake probably arises from a miscot- 
ception of the meaning of the word plan. Its ordinary and 
common signification is a draught, sketch, plot, or rept 
sentation of anything on a plane surface. It has this sens® 
when not otherwise defined, in all statutes and contracts 
concerning buildings and public works. It is seldom, if 
ever, understood in-any other way among practical men © 
any class. To construct an aqueduct or build a house, 
according to a given plan, would not generally be misun- 
dersood either by an engineer or carpenter. But Capta!” 
Meigs seems to use the word as if it meant a scheme, P™ 
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ject, or contrivance of the mind, not put on paper or other- 
wise made visible. He speaks of his “plan of operations,” 
an essential part of which, he says, was the regulation by 
himself of the contracts, of the purchases, of the expendi- 
tures, &c. If we suppose the word to be used in this 
sense, then Congress must have intended that any mode of 
conducting the work which Captain Meigs might have 
designed previously, or which he might subsequently take 
a fancy to adopt, should be a part of the law, and the law 
_ would change as often as he would change his mind. It 
would include not only plans of the work in their ordinary 
sense, but all his designs, past, present, and future, with 
reference to the contracts, expenditures, purchases, the 
men to be employed, and the compensation to be paid 
them. It would be altogether unfair to force such a con-* 
struction upon the words in question. Congress, by the 
plans of Captain Meigs, undoubtedly meant neither more 
nor less than the draughts and plots which that officer had 
made to guide the workmen on the aqueduct. To carry 
out this meaning, it is not at all necessary that he should 
be permitted to make the contracts, employ the hands, 
and pay what he pleases, without accounting to his - 
superior officers. 

He also bases his pretensions in part on the word super- 
inicndence, which he supposes to carry with it a power still 
greater, if possible. To superintend signifies nine 
direction, care, inspection. 

To superintend a work, public or private, means almost 
universally to overlook the construction of it while it is in 
progress, for the sole purpose of seeing that it is done 
according to prescribed plans. Superintendence does not 
imply the power of contracting for the work or paying the 
hands. The authority of oversight and direction may be 
given to the same man who is vested with other powers, 
such as making contracts, &c., but that is not usual. 
Superintendents of our public works are, and generally 
they ought to be, no more than superintendents. The 
Treasury building is now under the superintendence of a 
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person who has no power beyond that’ of seeing: that the 
work is done according to the plans preseribed. All the 
superintendents of buildings under the control of the Trea- 
sury Department are subject to the chief engineer, to 
whom they report, and who makes the contracts-and reg- 
ulates the disbursements under the direction of the Secre- 
tary. Not one of them ‘has ever thought himeelf entitled, 
as superintendent, to exercise any of the extraordinary 
powers claimed by Captain Meigs. If Captain Meigs, 
when he induced Congress to insert this: clause in the 
appropriation bill, intended to give himself a larger 
authority than that of inspecting the work and seeing it 
done according to the plans, he was most unfortunate in 
his choice of words, for superintendence will never, ex vi 
termini, justify or excuse him for attempting to organize 
and set up an independent “plan of operations,” to be 
earried on by a corps of men employed and paid, appointed 
and dismissed, according to his own pleasure. 

It was unnecessary to quote a judicial decision for the 
purpose of proving that all written laws are to be construed 
according to the intention of the legislature, for that is a 
fundamental principle which nubody. denies. But the in- 
tention is to be ascertained from the words placed on the 
statute-book, not from the testimony of the members who 
voted for it, much less from the assertions of the lobby 
about its meaning. There is also another rule quite as welk 
defined, and that is, that all laws which derogate from the 
constitutional authority of the executive or judiciary, and 
all laws giving special or unusual powers to individuals, 
must be construed strictly and according to the narrowest 
sense of their words. No intention must in such cases be 
imputed to the law-giver beyond what is clearly expressed 
in terms too plain to be misunderstood. 

Applying this principle to the statute under considera 
tion, nothing could be clearer than the proposition that 
this law is fully met and fully executed by making Captain 
Meigs superintendent of the work and requiring it to be 
done according to his plans and estimates. Nor can any 
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‘construction ef it be broad enough to include the supreme 
powers claimed by him.. We cannot give it that effect 
without inserting words which the legislature left out. 

Captain Meigs.complains that the order puts upon. him 
a duty not only contrary to. law; but discreditable and de- 
rogatory to. him as an officer. I think that I’ have shown 
that he is mistaken about the law, and I am very sure that 
you would not wantonly humiliate an honorable man and. 
a meritorious officer like Captain Meigs. Which of the 
duties prescribed by the order is discreditable? Superin- 
tending'a great national work and seeing that it is executed 
according to his own plans. is:as far as possible from all 
suspicion of dishonor. To disburse public money has also. 
been regarded by the most distinguished men of this and 
other countries as a highly honorable duty and a mark of 
the most entire confidence. To require that he shall pay 
it only after it is ascertained to be due by his superior 
officers, who make the contracts and who have the means 
of knowing what claims are just and what are wrong, is a 
limitation upon his discretion which other very able and 
good men have submitted to without feeling themselves 
at all injured. 

It is very perceptible that the opposition of Captain 
Meigs to the order is not so much on account of the duties 
it imposes upon him, as because of the duties from which 
it relieves him. His very first objection is that it ‘‘ap- 
points Captain Benham chief engineer, commits to him 
the direction of all the operations for: its completion, the 
appointment of all the persons to be employed, and the 
making of contracts and purchases. He would be chief 
engineer and superintendent both, with every body under 
him and nobody over him. Doubtless he thinks that such 
an arrangement would be for the public good as well as 
his own honor; but the Secretary had a right to consult 
what he supposed to be the interest of the Government and 
the convenience of his department, by dividing these duties” 
between two officers who would mutually check one an- 
other, and thus insure accountability in the service. 
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He asserts that the Secretary of War expects the con- 
pletion of the aqueduct to cost a million of dollars, and 
this sum he says cannot be required withoug the grossest 
extravagance; but he adds, “I have no power to prevent 
any blunder or extravagance—to prevent five hundred 
men from being set to do the work of one.” What right 
has he to anticipate that his superior officers will be guilty 
of blunders, extravagance, and fraud upon the public 
treasury, by paying five hundred times as much as the work 
is worth? If such athing had been said about him, he 
would, indeed, have been a wronged man, and yet the 
injury, if committed against him, would be no greater than. 
it is when committed by him. 

There is another thing in this memorial which . you will 
scarcely be able to read without some feeling of regret 
that an officer of Captain Meigs’s high character should have 
allowed himself to write it. He says “ when the facts are 
made public, will Congress pardon me if these orders are 
enforced, for being, even under the strong pressure of ex- 
ecutive and military orders, an unwilling instrument in an 
arrangement by which their expressed will is defeated and 
the conditions of their grant of money violated?’’ Does 
this mean that there is to be another appeal to Congress? 
Does he wish to be understood as telling his commander- 
in-chief that Congress will interfere to punish him if he 
yields to the strong pressure of military and executive or- 
ders, and of course to protect him if he resists those orders? 
Is it consistent with the discipline of the army for a subor- 
dinate officer to inquire whether Congress will pardon 
him for not violating the orders of his lawful commander? 
The words he has used are not plain enough to justify the 
belief that he intended a threat of insubordination under 
the unconstitutional shelter of the legislature; and his 
reputation is too high to allow mere ambiguity of express- 
ion to be used against him. Ido not permit myself to 
doubt that Captain Meigs will obey his orders without be- 
ing put under the “ strong pressure” of any thing but his 
own sense of duty—not as a reluctant and “ unwilling in- 
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strument,” but with the cheerfulness and alacrity which 
become an officer of his grade and character. 


J am, most truly, yours, &c., 
J. S. BLACK. 
The PREsIDENT. 





SHENANDOAH BRIDGE, 


Under the act of August 1, 1842, authorizing agents and servants of the 
United States to pass free of toll over the Shenaudoah bridge at Har- 
per's Ferry, persons employed at the United States Armory are entitled, 
free of toll, to cross the bridge on animals or in vehicles belonging to 
themselves. 


ATTORNEY GENERAL’S OFFICE, 
August 13, 1860. 

Sir: [ have received your letter of the 9th, submitting 
the question of the right of the Shenandoah Bridge Com- 
pany at Harper’s Ferry to collect tolls from persons em- 
ployed at the United States Armory when passing over the 
bridge on animals or in vehicles belonging to themselves. 

The act of August 1, 1842, which authorizes the erec- 
tion of the bridge, contains a proviso that “all agents, 
servants, and property in the service of or belonging to 
the United States, shall pass and be transported free of 
toll.” 
Under this proviso, all property belonging to the United 
States transported over the bridge is exempted from toll, 
and it is equally clear, that all agents and servants in the 
service of the United States have the right to pass the 
bridge free. But how are they to pass it? Nothing in the. 
law restricts their privilege to a passage on foot. The- 
reasonable construction of the license is that they may 
pass either on foot or on horseback, or in any usual mode 
of conveyance. The only cases which I have been able to 
find on this subject go even further than this. In one of 
them, (reported in 2 Murphy, 372,) the Supreme Court of 
North Carolina held, that the privilege of a stockholder 
in a bridge company “to pass without any charge of toll” 
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included the exemption of his wagon, although he was not 
driving it. 

The right claimed by the employees, in the armory at 
Harper’s Ferry, as explained by your letter, is not that of 
sending or transporting their property over the bridge, but 
simply the right of passing over it themselves on animals 
or in vehicles of their own. I have no doubt they are en- 
titled to do this. 

Yours, very respectfully, 
| | J. S. BLACK. 

Hon. Joun B. Fioyp, 

Secretary of War. 





UNITED STATES LANDS AT SANDY HOOK. 


1. An officer in command of a military post has the right to protect it by 
force from occupation or injury at the hands of trespassers. 

9. An officer in command of such a post has no authority to lease the lands 
for private purposes to persons who are not in the employment of the 
Government. 


ATTORNEY GENERAL’S OFFICE, 
September 24, 1860. 

Sir: I have received your letter of the 13th, requesting 
my official opinion on the questions presented, in a com- 
munication from Captain H. W. Benham, concerning the 
removal of trespassers on the United States lands at Sandy 
Hook. The points upon which he desires instructions re- 
late to the details of official duty, and appear to involve no. 
other legal question than that of the right of the officer in 
command of a military post to protect it by force from oc- 
cupation or injury at the hands of trespassers. There can 
be no doubt upon this point. Due caution should be ob- 
served, however, that in executing this duty, there be no 
unnecessary or wanton harm done either to persons or 
property. 

It seems that some of the persons who are occupying the 
public grounds at Sandy Hook set up a right of possession 
under ‘alleged leases or permits from officers formerly in, 
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command of the post. It is by no means lene that al 
leases or permits were ever given. But if they were, I 
am not able to see how thcy confer any title. Lands pur- 
‘chased ‘by the ‘United States for'the'erection of forts, maga- 
‘zines, and other objects specified in the Constitution, can- 
not properly be leased by the officer in charge of them for 
private purposes to persons who are not in the employ- | 
ment of the Government. . 
Very respectfully, &c., 
| J. 8. BLACK. 
‘Hon. Joun B. Frovp, 
Secretary of War. 
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TAXATION OF UNITED STATES OFFICERS BY STATES. 


A State cannot impose a tax upon the salary of a federal officer, or upon 
the compensation paid by the United States to any person engaged in 
their service, 


ATTORNEY GENERAL’s OFFICE, 
| October 2, 1860. 

Srr: The authorities of a State cannot impose a tax upon 
the salary of a federal offieer,-or upon the compensation 
paid by the United States to any person engaged in their 
service. This was decided ‘by the Supreme Court in the 
case of Dobbins vs. the Commissioners of Erie County, 
(16 Peters, 435.) The-act of the Virginia Legislature, 
which you cite in your letter of September 15th, does not 
authorize such taxation. The demand, therefore, upon the 
clerks of the Wheeling post office, is not warranted by 
any legal or constitutional authority, State or national. 

Very respectfully, yours, &c., 


J. S. BLACK. 
Hon. Josern Hott, 


Postmaster General. 
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EFFECT OF PARDON. 


_A person disfranchised as a citizen, by conviction for crime, under “ho 
laws of the United States, can be restored to his rights by a pardon is- 
sued before or after he has suffered the other penalties incident to his 
conviction. 


ATTORNEY GENERAL’S OFFICE, 
September 22, 1860. 
Srr: In reply to your note accompanying the letter of 
W. Dunbar, Esq., commissioner of the United States for 
the northern district of Ohio, I have to say, that a person 
convicted of an offence against the laws of the United 
States, which disfranchises him as a citizen, can be restored 
to all the rights which he had before conviction by a free 
and full pardon from the President of the United States. 
Such pardon may be given after he has suffered the other 
penalties incident to his conviction, as well as before. 
Very respectfully, yours, &c., 
J. S. BLACK. 
Hon. Lewis Cass, | 
Secretary of State. 





USE OF THE MAILS BY WEEKLY NEWSPAPERS. 


Under the act of August 30, 1852, the publisher of a weekly newspaper has 
no right to send through the mails free of postage newspapers deliverable 
to resident subscribers. 


ATTORNEY GENERAL’S OFFICE, 
October 16, 1860. 

Sir: The second section of the act of August 30, 1852, 
provides that “The publishers of weekly newspapers may 
send to each aetual subscriber, within the county where 
the papers are printed and published, one copy thercot free 
of postage.” (10 Stats. at Large, 39.) 

This was manifestly intended to give the publisher of 
paper the gratuitous use of the mail, in the ordinary way, 
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“within the county, for the benefit of those subscribers who 
do not reside at the place of publication. It would bea 
mere evasion of the law to let him deposit his newspapers 
in the post office and compel the clerks to deliver them to 
resident subscribers. The evasion is still more palpable 
when the publisher carries them to another post office 
within the county, and has them sent back to the town in 
which they are printed. Both these modes of getting post- 
masters to do the work which the publishers would other- 
wise have to pay for, are tricks which you are under no 
obligation to countenance, nor can they be justified by any 
authorized rule of interpretation. The postmaster at 
‘Woodstock was, therefore, not bound to deliver the papers 
placed in his office by a publisher, in the same village to: 
subscribers who lived there; and he had a right to charge 
postage upon the same papers when sent from another 
post office. 
Yours, very respectfully, 
_ J. 8. BLACK, 
Hon. J. Hott, 
Postmaster General. 


CASE OF W. H. De GROOT. 


1. The joint resolution of June 15, 1860, relating to the settlement of the 
account of W. H. De Groot, makes the Secretary of War a judge 
between De Groot and the Government, with power to see him paid 
the money actually expended by him, and to indemnify him for such 
other losses, liabilities, and damages as he had suffered or incurred. 

2. Congress having declared that he should be paid his expenses, the Sec- 
retary has no authority to inquire whethor he had any legal right to 
that reimbursement or not, but simply to ascertain the amount. 

8. In ascertaining the other losses, the Secretary is confined to the prin- 
ciples of justice and equity, and cannot make an allowance for any 
thing but an infraction of his legal rights. . 

4. Justice is law. Equity is law, with that modification of legal strictness 
which a chancellor administers, but it never includes the recognition 
of any essential right which the law does not sanction. 

6. If De Groot had a valid subsisting contract which the Government re- 
pudiated without cause, he is entitled to all the gains he would have 
made by its completion. 

6. The Government having made a contract with certain parties, (Degges 
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-and Smith,) for whom others (Mechlin and Alexander) became sure- 
ties, and the principals having failed, the sureties employed De Groot 
as their agent to execute the contract, and gave him authority to 
receive the price of the'brick in ‘thoir'names, without any assignment 
of the contract, it was Aeld, that De Groot was not made a contractor 
with the Government, -and had no right, as against the United States, 
to the profits of the contract. 

7. On March 3, 1857, by effect of the joint resolution ofthat date, the con- 
tract for manufacturing brick for the Washington aqueduct was 
rescinded, with the full consent of all parties concerned ; and the Gov- 
‘ernment was thereby released from obligation to pay for any bricks 
‘which the parties could have made after that.date. 


ATTORNEY GENERAL'S OFFICE, 
September 20, 1860. 

Sir: I have examined the papers you sent me relative 
‘to the claim of William H.- De Groot. I have.also looked 
‘at the papers found in the Treasury Department, and some 
“which I have received'from other quartors. Iifeel safe in 
believing that no material fact has escaped my -attention. 

On the 3d of March, .1857, a joint:‘resolution was passed 
by Congress requiring the Secretary of the Treasury “to 
settle and adjust, with all parties respeetively mterested 
therein, on principles of justice and equity, all damages, losses, 
and liabilities incurred or sustained by said parties respect- 
ively on account of their contract for manufacturing brick 
for the Washington aqueduct.” -A proviso in that resolu- 
tion ordered the parties “‘ to surrender to the United States 
all the brick made, together with all the machinery and 
appliances, and other personal property prepared for exe- 
cuting the said contract, and that said contract be cancelled.” 
(11 Stats. at Large, 256.) Under this resolution, the See- 
retary of the Treasury ascertained the losses which the 
parties had incurred in the preparation of the brick-yard, 
the value of the property turned over by them to the Gov- 
ernment, and the amount of the ten per cent. retained on 
the value of the bricks delivered. These sums, added 
together, made $29,543 19, which Mr. Cobb awarded. But 
-he refused to allow anything for the profits which might 
have been realized in case the contract had been completed, 
because, according to-his opinion, there were no. profits in 
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it. Mechlin and Alexander, who were regarded at the 
Treasury Department as the only legal contractors known 
to the Government, received all that was paid. Other 
parties claiming interests as sub-contractors under them 
were remitted to their judicial remedies. De Groot sub- 
sequently received out of the sum awarded by the Treas- 
ury Department $7,576, and it does not appear that he 
claimed more from that fund. 

But De Groot denied that justice had been done to him 
in the settlement of the account. He insisted that he was 
one of the parties respectively interested ‘in the contract 
for whose direct benefit the resolution was passed; that 
his claim should have been included in the award; and 
that he should have been allowed for the profits which he 
might have made. To this effect he memorialized Con- 
gress, and another joint resolution was passed on the 15th 
of June, 1860, “to settle Ais account on principles of justice 
and equity, allowing to him the amount of money actually 
expended by him in and about the execution of the said 
contract,” and also to indemnify him for “ such losses, lia- 
bilities, and damages as by virtue of the resolution passed on the 
3d of March, 1857, he was entitled to receive,” deducting 
the amount already paid to him. (12 Stats. at Large, 875.) 

What is the meaning of this resolution? It undoubt- 
edly makes you a judge between the Government on the — 
one hand and De Groot on the other. It is your duty to 
determine what is legally due from the former to the latter. 
How much one party is entitled to, and how much the 
other is bound to pay, can only be ascertained by looking 
at the extent of their legal rights and obligations, That 
you are confined within the limits of the law in the present 
case, is made absolutely certain by the command of Con- 
gress that you shall make the adjustment “on principles 
of justice and equity.” Justice is law. No claim can be 
just if it be contrary to law. Just and legal are converti- 
ble terms, Aquity means law, with that modification of 
legal strictness which a chancellor administers, but it never 
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law does not sanction. The claimant, therefore, comes 
before you, as he would before a court clothed with power 
to administer law and equity. ‘He must make out that 
part of his case which is not expressly conceded to him, 
just as a judge would require him to prove it if he were 
plaintiff in an action. 

A part of this case has been admitted by the Gavenie 
ment. Congress declares that “the money actually ex- 
pended by him in and about the execution of the said con- 
tract’ shall be paid. You are bound by this clause to see 
_ that he gets whatever he expended upon the execution of 
the contract, no matter in what capacity he may have 
bten acting; whether as a legal contractor or as agent for 
somebody else. De Groot’s right to full payment for all 
expenses not yet reimbursed to him is conclusively settled. 
He has no proof to make on that part of his case, except 
what may be necessary to show the amount. 

How much did he expend? In a paper signed by De 
Groot himself, laid by his counsel before the Secretary of 
the Treasury, and now on file inthe Third Auditor’s office, 
he represents his outlay as amounting to $67,989 18. He 
acknowledges that he has received from various sources 
$18,074 85, which brings his alleged loss to $49,914 383. 
Since the date of that paper, he has received out of the 
award made by the Secretary of the Treasury $7,576, 
which reduces his present cJaim to $42,338 33. It is fair 
to take him at his word. All experience shows that a 
claimant against the Government never understates his 
own case. If he has claimed more than he has a right to 
receive (which is very probable) you will of course correct 
his error by a rigid examination of the several items which 
make up the sum of his demand. 

In addition to this, the claimant asserts that he is en- 
titled to receive damages for the loss of the profits which 
he might have made if he had been permitted to execute 
his contract. . In a former communication to me, dated I 
presume before you began to examine the evidence, you 
requested my opinion on this point, putting it in the ab- 
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stract. You have my reply, in which I assumed, as you 
did also, that this case was in point of fact what he asserted 
it to be; that is, the ordinary case of a contractor with the 
United States for work to be done ata certain stipulated 
price, which work had been stopped before it was finished, 
not by any default of the contractor himself, but by the 
act of the Government. On this state of facts I could not 
hesitate a moment to advise you that he was entitled in 
law, justice, equity, common sense, and common honesty, 
to the value of the whole contract which he had been de- 
prived of, and that its value depended upon the profits 
which a completion of it would have produced. 

A man who honestly and legally obtains a profitable 
contract for the delivery of goods, or the performance of 
labor, has a vested estate in such contract. It is his prop- 
erty as much as the coat on his back, or the money in his 
pocket. The law protects him in the enjoyment of all its 
fruits. If a private individual takes them from him, or 
wrongfully prevents hima from getting them, he must be 
redressed by the payment of a full equivalent. If the 
Government is a party to the contract and repudiates it, 
the character of the Government for good faith and honesty 
can be redeemed only by making the contractor whole; 
that is, by giving him as much as his contract was worth 
in its integrity. To give him less would be to trample 
under foot that provision of the Constitution which 
declares that no man’s property shall be taken from him 
Without just compensation. 

The notion that one party to a contract may violate it 
with impunity, if he pays the other only so much as he has 
expended in a partial performance, is altogether incon- 
sistent with any principle of sound morality. When a 
contract is repudiated without cause by one party, the 
other is to be put, not in the condition he would have been 
in if the contract had never been made, but in as good a 
situation as if it had been faithfully fulfilled. Any other 
doctrine would be offering a premium for fraud. Jt would 
allow every contract to be violated with impunity; and 


484 HON. JEREMIAH S. BLACK 
: Case of W. H. De Groot. 


where contracts are not sacredly observed, there can be no 
security for any right, no public or private morality, ‘no 
confidence due from one man to another; for nearly all the 
relative rights of men are resolvable into contracts, express 
or implied. Any society in which contracts are habitually 
broken would rot to pieces in a month. | 

Our Government uniformly, constantly, and inflexibly 
acts upon this rule against its contractors. When a citizen 
makes a bargain with you to deliver military stores at an 
under price, and fails, do you let him off? Do you permit 
him to repudiate? Do you suffer him to go without pay- 
ing what the Treasury would have made if the contract 
had been fulfilled? Certainly not. You compel him to 
make up the difference between the contract price and the 
price you are obliged to pay elsewhere for the same things. 
A contract for work on a public building, for transporta- 
tion of goods, for carrying the mails, or for any other pub- 
lic service, is enforced by the several departments in the 
same way. We always take the profits of a good bargain 
where the profits are on our own side, and we must con- 
cede the rule when it works against our interests. The 
character of the Government for that simple and plain. 
kind of honesty which consists in fulfilling a lawful 
promise and complying with a fair bargain, is not to be 
put for a moment in competition with a mere question of 
dollars and cents. 

In all civilized countries we find this principle estab- 
lished as a rule of action, from which there is no departure. 
The civil law, which forms the foundation of the juris- 
prudence by which nearly the whole of continental 
Europe is governed, holds it as an axiom, that a party 
who is injured by the violation of-a contract, must be 
fully indemnified for the loss which the non-performance 
of the obligation has occasioned him, and for the gain 
of which it has deprived him. The English common 
law is equally clear. The highest authorities in our own 
country assert the same principle una voce. In Master- 
ton & Smith vs. The City of Brooklyn, (7 Hill, 61,) 
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the whole subject was very carefully considered by the 
Supreme Court of New York, Judge Nelson being at the 
head of it, and without dissent it was decided that one 
who had a contract for the delivery of marble for a public 
building, and who had not been allowed to finish the 
work, was entitled to recover the difference between what 
the performance would have cost him, and the price which 
the other contracting party had agreed to pay. Cook vs. 
the Commissioners of Hamilton County (6 McLean, 612) 
was a similar case on a contract for building a court-house. 
Mr. Justice McLean ruled in favor of the plaintiff’s right 
to such damages as would cover the profits on the work 
had it been completed, and adds, that ‘“‘ when the sacred- 
ness of contracts, fairly entered into, shall be disregarded, 
under any pretence, there will be an end to all confidence 
and protection of persons or property; where a contract,” 
he continues, “is broken up without cause, it places the 
injured party on the same ground in regard to an action 
for damages, as if he had performed the contract. The 
responsibility is thrown upon the wrong-doer, and if he be 
a public agent, the public must suffer.” In the Philadel- 
phia, Wilmington, and Baltimore Railroad vs. Howard, (13 
Howard, 344,) the Supreme Court of the United States 
declared “that the actual damages clearly include the 
direct and actual loss which the plaintiff sustains, propler 
rem ipsam non habitam; and that loss is, among other things, 
the difference between the cost of doing the work and the 
price to be paid for it. This difference is the inducement 
and real consideration which causes the contractor to enter 
into the contract. For this he expends his time, exerts his 
. skill, uses his capital, and assumes the risks which attend 
the enterprise, and to deprive him of it, when the other 
party has broken the contract and unlawfully put an end 
to the work, would be unjust. There is no rule of law 
which requires us to inflict this injustice.” Authorities 
might be multiplied without number, but case-hunting 
would be out of place in the discussion of a principle so 
undeniably plain. 
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When Congress declares that a party, whose contract 
the Government has violated, shall be indemnified for his 
losses, liabilities, and damages, it is clear that the profits 
must be counted. To calculate their value and to pay 
them would not be giving consequential nor constructive 
damages, but satisfying what, in the language of the 
Supreme Court, is a part of his “actual loss.”” He gets 
them as he would get the value of a horse or an ox taken 
from him for the public use. If Congress did not intend 
to indemnify him to that extent, they must have intended 
that he should be plundered by having his property taken 
without a compensation. That would be a breach of the 
Constitution, and a crime which I do not think you could 
properly impute to the legislative branch of the Govern- 
meut. 

But in order to justify you in allowing De Groot any- 
thing for profits, it is necessary for bim to make out the 
fact that he had a contract with the United States, that he 
was himself in no default, and that his work was stopped 
by the Government without cause. The resolution pro- 
vides for the payment of his losses and damages. What 
losses and what damages? Congress has not defined them, 
but left him to prove before you what they are. He avers 
that he had a legal right, under a contract with the United 
States, to make and deliver twenty-five millions of brick, 
at eight dollars and seventy-five cents per thousand, and 
that he could have delivered them at a cost to himself of 
four dollars and seventy-five cents per thousand, which 
would give him, on the whole, a profit of one hundred 
thousand dollars. If this allegation be true, he has lost 
one hundred thousand dollars of profits. But if he had no 
such contract, it 1s manifest that he could have suffered no 
such loss. Without a contract he had no right to profits. 
If he had a contract, but was not willing or able to perform 
it on his own part, the refusal of the Government to per- 
form its part was no wrong and did him no harm, for it 
deprived him of nothing which he would otherwise have 
got by it, When a man sets up a claim for large profits 
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in the shape of damages, merely because he was deprived 
of the naked right to make them, he must show the exist- 
ence of that right by satisfactory proof. If he desires to 
reap in a field where he has not sown, he must show at 
least a clear legal title to the field. "What, then, is the evi- 
dence that De Groot had a contract for doing the work in 
question? How has he proved his right to make twenty- 
five millions of bricks for the United States? When, and 
by what officer, did the Government come under the alleged 
obligation to pay him eight dollars and seventy-five cents 
per thousand for that number? | 

Your notes and memoranda on the case show your own 
opinion to be that the resolution itself, taken in connection 
with the report of the committee by whom it was intro- 
duced into the House of Representatives, is sufficient to 
establish the fact that De Groot was a contractor, and as 
such entitled to the profits he claims to have lost. Iam 
aware that you have high anthority for this. Mr. Wirt 
held it to be law in a case very much like this, and Presi- 
dent Monroe seems to have acted on it. There are doubt- 
less many other instances in which the same doctrine has 
prevailed to a certain extent in all the departments. But 
it is not, and cannot be sound. Where an act of Congress 
leaves a fact to be ascertained by a judge, or the head ofa 
department, the opinion expressed in the report of a com- 
mittee, or in the speeches of members, is not evidence of 
such fact. If Congress.intended to concede De Groot’s 
right to these profits as a legal contractor, or to let him be 
paid for them irrespective of his right, why did not Con- 
. gress say so in the resolution, and give him the money, 
without referring the subject to you? How can we know 
the intention of Congress except from the words they have 
chosen to put on the statute-book? Wecan learn nothing 
accurately about the meaning of a law, from the reports 
and debates which precede or accompany its passage. A 
vast majority of the members are wholly silent on a bill 
like this; some speak very loosely, and the views of those 
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who vote for it are frequently in direct conflict with each 
other. In this very case such a conflict occurred. The 
report of the House Committee on the District of Columbia 
introduced the resolution with a statement of facts and 
legal arguments, which showed their conviction to be that 
De Groot was fairly entitled to all the profits now claimed, 
and perhaps much more. But, on the other hand, when 
the resolution came up in the Senate, its supporters (in- 
cluding members of the committee who had it in charge) 
admitted that he had no right to these profits, and denied 
that he had made or would make any claim to them. 
Again: this resolution could not have been passed with- 
out the President’s approval. Did he approve anything but 
the resolution itself? Can we hold now that his approval 
extended to the committee’s report, of which he had no 
knowledge ? 

For these reasons, I am obliged to say that I think the 
report of the committee is no evidence whatever of De 
Groot’s contract, or of his right to the profits of any con- 
tract at all. His case must depend on the other evidence 
which he has produced. We must, therefore, fall back 
upon that, and see what it amounts to. 

It is shown plainly enough that Captain Meigs was duly 
authorized to contract on the part of the Government for 
the bricks needed. On the 23d day of January, 1854, he 
did make a contract in writing with Degges & Smith for 
a quantity of bricks, not less than twenty-five, nor more 
than forty millions. Mechlin & Alexander became the 
sureties of Degges & Smith for the faithful performance of 
their part. The principals failed, and the sureties were 
called on to perform the contract. Instead of executing it’ 
themselves, they employed De Groot as their agent, to 
execute it for them, and gave him a power of attorney to 
receive the price of the bricks in their name, as the esti- 
mates would fall due. They were to receive five per cent. 
of the whole proceeds, and De Groot was to keep the rest. 
Does such an agreement as this of Mechlin & Alexander 
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with De Groot make the latter a contractor with the Gov- 
ernment, and by consequence give him a right, as against 
the United States, to the profits of the bargain ? 

Mechlin & Alexander did not assign the contract to De 
Groot, so as to make him either legally or equitably the 
owner of it. They could not have done so if they had 
wished, for the express terms of the original contract for- . 
bade that. In the agreement with De Groot, the sole re- 

‘sponsibility of Mechlin & Alexander to the Government, 
and its continuance to the end, are acknowledged by both 
parties. He is their agent merely, with no authority to do 
the work except what they give him, and with no right to 
receive the money for it, except what he gets by their 
power of attorney. That power of attorney was revocable, 
and was in fact revoked afterwards. As between De Groot 
and the Government there wag neither right nor obliga- 
tion on either side. He was in such business relations 
with Mechlin & Alexander, that if the Government broke 
faith with them he might lose by their inability to observe 
their agreement with him. But if this gave him a right 
in justice and equity to compensation out of the Treasury, 
then every sub-contractor under him, every boss on the 
work, and every laborer who lost a profitable job by the 
same cause, might set up a similar claim against the Uni- 
ted States under the resolution of 1857. 

In the papers put in by the counsel of De Groot, it is 
asserted more than once that Captain Meigs recognized 
DeGroot as the contractor. I will not stop to inquire what 
is meant by the vague use of this word recognize, nor to 
consider whether any possible act or word of the engineer 
could bind the United States in the manner alleged. It 
would certainly be strange if Captain Meigs, by a mere 
recognition, (whatever that may signify,) could make a 
new contract with De Groot for the same brigks which 
Mechlin & Alexander were bound to furnish by another 
contract, which was then in full force, and which De Groot 
himsclf professed to be acting under. But the truth is, 

Captain Meigs never recognized De Groot as a contractor 


490 HON. JEREMIAH S. BLACK 
Case of W. H. De Groot. 


pe atin ah a 
with the Government. He knew him, acknowledged hin, 
and dealt with him as he would have done with any other 
authorized agent or employee of the men who were really 
the contractors. He did not turn him off the work; he 
accepted the bricks which De Groot delivered ; he permit- 
ted him to do the: business of his employers; perhaps he 
urged him to do it diligently; but he made no contract 
with him. | | 

Let us test the truth of this by looking at the subject 
from the opposite point of view. Suppose the claim to 
come from the United States, where is the contract upon 
which they could base a demand for damages, in law, jus- 
tice, or equity, against De Groot? What court in the world 
would say that he was liable under the circumstances of 
this case? Now, if the Government had no contract with 
him, he certainly had none with it; for it is at least a 
tolerably well-settled rule that there must always be two 
parties to a bargain. Mutuality of obligation is the essen- 
tial element of every agreement. 

Was this contract fulfilled on the part of the contractor? 
Without going into the details of the evidence, it is suf- 
ficient to say that the bricks called for by the engineer 
were not made nor delivered in the quantities required ; 
and if that docs not constitute a breach of the agreement on 
the part of the contractors, it is impossible for the human 
mind to conceive what would. Mechlin & Alexander 
throw the blame of the failure upon De Groot’s insolvency, 
and consequent inability to do what he had promised. 
De Groot charges that certain persons associated with him 
turned hin off the work. by means of legal process fraudu- 
lently obtained against him. This again is denied by the 
parties accused, who assert that they were lawfully in pos- 
session, and were indeed the real parties entitled to do the 
work andsreceive the profits. We have no concern with 
this scramble for the brick yard, nor with the criminations 
and recriminations which the several parties make upon 
one another. On the side of the Government, it is enough 
for us to know that the contract was not fulfilled by any 
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one of them, ner by all of them together. That fact being 
established, it follows that neither Mechlin & Alexander, 
nor Stearns, nor Bates, nor Kellogg, nor De Groot, nor 
Darling, nor anybody else connected with the businéss, can 
have the shadow of a claim against the United States for 
anything beyond what Congress has specially chosen to 
concede them in the shape of a gracious gift. 

But that is not all. The contract under which they are 
now claiming was cancelled by Congress in the resolution 
of March 3, 1857, and that cancellation puts an end to all 
claim by any party who assented to it. Did not the present 
claimant, as well as all the rest of them, assent to the 
resolution? The presumption of law is, that every man 
assents to that which is beneficial to himself. This resolu- 
tion was beneficial to them, for it put money in their 
pockets to which otherwise they would have had no claim. 
But more than that, they expressly gave their assent to it. 
The evidence shows that the resolution was passed at their 
instance; that they took it, presented their claim to the 
Secretary of the Treasury, accepted the money which he 
awarded to them under it, and complied with it by giving 
up the property at the brick yard. The contract must 
then be considered as cancelled; that is, stricken out of 
existence, made null and void, with their own full and free 
consent, for a consideration paid down to them in money. 
After that was done, they had no more right to make brick 
at eight dollars and seventy-five cents per thousand than 
if such a contract had never existed. With what grace 
can they now assert the obligation of the Government to 
pay them the profits upon any work which they might 
have done afterwards? A contractor shows that he bound 
himself to do a certain amount of work for a certain price. 
He does a part of it, and fails to do the rest as he ought. - 
He goes on in a sort of way long enough to show that he 
either cannot or will not come up to his bargain, and then 
appeals to his employer to pay him his losses, and this is 


generously conceded, though not due to him. But it is _ 


done upon the condition that the agreement be rescinded, 
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and henceforth to be held as null and void. No more 
work is to be done by one party, nor no more money paid 
by the other. After all this, he comes forward with his 
rescinded contract, and sets up a demand against his em- 
ployer for profits that might have been made if the con- 
tract had not been rescinded, and he had completed it 
fully. What sort of figure would such a person make in 
a court of justice and equity ? 

Let me conclude by a short recapitulation, which will, 
perhaps, present the points of the case in a clearer light: 

1. The object of the resolution was to make you ajudge 
between De Groot and the Government, with power to sce 
him paid the money actually expended by him, and to in- 
-demnify him for such other losses, liabilities, and damages 

as he had suffered or incurred. 
_, 2. Congress having declared its determination that he 
shall be paid his expenses, you have no authority to inquire 
whether he had any legal right to that reimbursement or 
not, but simply to ascertain the amount. 

3. The other losses, liabilities and damages, being re- 
ferred to in general terms, must be held to mean what the 
law would regard as a loss, liability, or damage. In ascer- 
taining the losses, you are confined to the principles of 
justice and equity. This is an express limitation upon 
your power, so that you have no right to allow for any- 
thing but an infraction of his legal rights. 

4, If De Groot had a valid subsisting contract, which the 
Government repudiated without cause, he is entitled in 
law, justice and equity to all the pans he would have 
made by its completion. 

5. De Groot has no just claim for loss of profits on a 
contract which the Government had made with Mechlin 
& Alexander. He had no legal right to such profits, 
and therefore, in failing to get them, he suffered no loss 
which justice and equity can take notice of in adjusting the 
differences between him and the United States. 

6. The contract of the Government with Mechlin & 
Alexander was not performed either by them, or by De 
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Groot, or any body else, and therefore justice and equity 
will not suffer any of them to recover for the profits of 
work which remained undone by their default. 

7. The Government has paid the stipulated price for all 
the bricks it got, and paid, in addition to that, for all the 
losses which a set of thriftless men encountered in making 
them, and rescinded the contract with the full consent of 
all parties concerned. These facts release the Govern- " 
ment from all obligation in law, justice, and equity, to pay 
for any brick which the parties could have manufactured 
after the 3d of March, 1857. 

Yours, very respectfully, 
J. 8. BLACK. 

Hon. Joun B. Frioyp, 

Secretary of War. 


- WASHINGTON AQUEDUCT. 


1. The appropriation of $500,000, made by the act of June 25, 1860, for the 
completion of the Washington aqueduct, is applicable to the payment of 
debts and liabilities created in the prosecution of that work previous to, 
and existing at, the date of the appropriation. 

2. The superintendent of the Washington aqueduct is not authorized to with- 
hold a payment which the Secretary of War or the engineer-in-chief has 
ordered him to make, though he himself may differ with his superior 
officers in regard to the justice of the debt. 

3. The Secretary of War has no authority to review and change the decision | 
of the superintendent, made while he was chief engineer of the aque- 
duct, on a question arising under a contract containing a stipulation 
which expressly binds both contractor and the United States to abide by 
the decision of the chief engineer as final and conclusive upon all ques- 
tions arising out of, or connected with, the contract. 


ATTORNEY GENERAL'S OFFICE, 
September 10, 1860. - 
Sir: Your letter of the 8th instant, concerning certain 
claims for work on the Washington aqueduct, propounds 
to me three questions of law, which I shall answer in the 
order of their statement by you: 
1. The appropriation of $500,000, by the act of 25th 
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June, 1860, for the completion of the Washington aque- 
duct, is applicable to the payment of debts and liabilities 
created in the prosecution of that work previous to, and 
existing at, the date of the appropriation. 

2. You will find your second question substantially 
answered in the opinion which I had the honor to lay 
before you on the 81st day of July last, relative to Captain 
Meigs’s memorial. In that paper I gave what I still regard 
as the true view of the clause in the appropriation bill of 
1860, which you cite in your communication of the 8th 
instant. He is not authorized to withhold payment which 
. the Secretary of War or the engineer-in-chief has ordered 
him to make, though he himself may differ from his supe- 
rior officers about the justice of the debt. He cannot 
make distinctions between orders of that kind, and choose 
which he shall obey and which he shall dishonor. It is 
the business of the chief engineer to determine what pay- 
ments shall be made, and the duty of Captain Meigs to 
pay as he is ordered. 

8. The other point is, whether the Secretary of War, in 
a case like that of McGaffey, could review and change the 
decision of Captain Meigs, made while he was chief engi- 
neer of the aqueduct, and give to the contractor a larger 
sum for his work than what Captain Meigs allowed him. 
The contract of McGaffey contained a stipulation which 
expressly binds both him and the United States to abide bv 
the decision of the engineer as final and conclusive upon all 
questions arising ont of, or connected with, it. Believing 
that the estimate of Captain Meigs was severe upon the 
contractor, and knowing very well that no further allow- 
ance would be made to him by the War Department unless 
it was manifestly just, I examined the contract with a 
strong desire to find something in it to legalize the appeal 
from the engineer to the Secretary. But the words are 
plain, their meaning obvious, and the construction which 
the law puts upon them is well settled. A man who hinds 
himself thus, cannot escape from his obligation. Where 
it has been agreed that all matters in controversy shall be 
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referred to the determination of a particular person, one of 
the parties who is dissatisfied cannot afterwards, by his 
own act, transfer the authority to another judge. This is 
true even in cases where the umpire chosen was himself 
interested in the result. Nay, when one party in a con- 
troversy consents to let the other decide it, he is without 
remedy if his adversary decides it unjustly in his own 
favor. But here the contract was to abide the decision of 
a disinterested officer, who knew all the details of the work 
better than anybody else in existence. Jt is the universal 
custom to insert a provision like this in all contracts which 
the Government makes for work. A similar practice is 
followed by the States, and by private companies organized 
for the making of railroad and other improvements. The 
general effect of it has been to do justice, and save con- 
tractors themselves from injury. I am not aware that any 
court of high authority has ever held such a stipulation to 
be inoperative, though the point has sometimes been con- 
tested. The subject will be found fully discussed, and the 
authorities cited, by the Supreme Court of Pennsylvania 
in the Monongahela Navigation Company vs. Fenlon, (4 
Watts & Sergeant, 205.) 

I do not see how it can be denied that the stipulation in 
question covers this case. The work for which Mr. Mc- 
Gaffey made his claim before the Secretary ‘may have 
been some extra service, though the record does not show 
it to be so. But extra work, as well as that specified in 
the contract, is to be estimated by the engineer, and all 
his estimates are equally final. Extra work is the most 
frequent subject of dispute with contractors. The contract 
anticipates and provides for this, by declaring that work 
not specified shall be valued by the engineer in charge, 
whose valuation shall be final and without appeal. 

On the whole, I am obliged to aay that I think this case 
was at an end when the engineer decided it; that the 
Government did not legally owe the contractor anything 
beyond what was ascertained by Captain Meigs tu be due; 
and that when it was brought before the Secretary of War, 
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it was coram non judice. The contractor may have been 
wronged, but he had no remedy except such as Congress, 
in its omnipotent power over the Treasury, may see fit to 
give him. 
Very respectfully, yours, &c., 
J. 8. BLACK. 


The PRESIDENT. 





CLAIM OF J. T. PICKETT. 


A United States consul whose salary exceeds $2,500, is entitled to be paid 
his fees as commissioner for taking depositions in an admiralty proceeding 
in a United States district court. 


ATTORNEY GENERAL'S OFFICER, 
October 16, 1860. 

Sir: It appears from your letter of September 27, that 
J. T. Pickett, United States consul at Vera Cruz, by vir- 
tue of a commission from the District Court of the United 
States for the district of Louisiana, took certain deposi- 
tions in admiralty proceedings against the captured steam- 
ers “ Miramon” and “ Marquis de la Havana.” He now 
asks to be paid his fees as commissioner; and the question 
submitted is, whether he can have them, it being admitted 
that his salary exceeds $2,500. 

In the case of Converse vs. the United States, (21 How- 
ard, 463,) the Supreme Court held that a collector of cus- 
toms, who had received the maximum amount of his 
annual compensation as such, viz: $6,000, was neverthe- 
less entitled to commissions upon certain purchases and | 
disbursements made by him under the direction of the 
Secretary of the Treasury. 

There is no difference in principle between the claim of 
Mr. Pickett and that of the collector’s representative in 
the case which I have cited. The taking of these deposi- 
tions was not the duty of the consul, as consul. The com- 
pensation of a commissioner is regulated by law, and I can 
see no objection to its payment which would not have ap- 
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plied with perhaps greater force to the payment of com- 
missions to a collector who had received the full amount 
of his official compensation. I am free to admit, that the 
views of a majority of the judges upon this point are con- 
trary to my own opinion, but nevertheless [ cannot advise 
any, action which will bring the executive and judicial 
authorities of the Government into hostile collision. 
Very respectfully, yours, &c., 


J. 8. BLACK. 
Hon. Jacosp THoMPson, 
Secretary of the Interior. 
2 COSTS IN CASES OF EXTRADITION. 


1, Attorneys of the United States in the several districts are not obliged by 
any act of Congress to appear on the part of foreign governments claim- 
ing the extradition of fugitives, and if the minister or agent of an accus- 
ing foreign government needs legal advice, or desires to have a case 
presented to the judicial authorities through the medium of a professional 
lawyer, he may select wnom he pleases for that purpose. 

2. By the extradition treaty between the United States and Prussia, the ex- 
penses of the apprehension and delivery of a fugitive must be defrayed 
by the party who makes the requisition and receives the fugitive. 

3. Under that treaty, a commissioner or marshal may lawfully demand such 
fees as are usual for analogous services rendered to the United States. 


ATTORNEY GENERAL’S OFFICE, 
November 15, 1860. 

Str: I have considered the questions propounded to you 
by his excellency Baron Gerolt, the minister of Prussia. 
The act of Congress, passed August 12, 1848, makes it 
very clear that all the federal judges, from the highest to the 
lowest, as well as the commissioners appointed by them, 
are bound to give their aid in execution of the several ex- 
tradition treaties existing between this, and foreign gov- 
ernments. The judges of the several state courts are also 
vested with power, jurisdiction, and authority to the same 
end and purpose. When a federal judge or commissioner 
issues his process, and puts it into the hands of the mar- 
shal, the latter officer is compelled to execute it with vigor 
and good faith. There is no provision in any act of Con- 

32 


498 HON. JEREMIAH 8S. BLACK 
Costs of Extradition. 


gress which requires the attorneys of the United States in the 
several districts to appear on the part of the foreign govern- 
ment claiming the extradition of a fugitive. If the minister 
or agent of the accusing government needs legal advice, or 
desires to have the case presented to the judge or commis- 
sioner through the medium of a professional lawyer, he may 
select whom he pleases for that purpose, and is not confined 
to the officer appointed by the United States. 

By the treaty of extradition between the United States 
and Prussia, it is expressly declared that the expense of 
the apprehension and delivery of a fugitive ‘ shall be borne 
and defrayed by the party who makes the requisition and 
receives the fugitive.” A judge can make no charge for 
his services. To accept anything, even if tendered, would 
be a misdemeanor in office. A commissioner or marshal 
may lawfully demand such fees as are usual for analogous 
services rendered to the United States. From the note of 
the Prussian minister, it appears that no charge could be 
made by any officer of that government against the United 
States for anything that he might be required to do in ar- 
resting and delivering up a fugitive from the justice of this 
country. Tinfer from this that all officers there are re- 
munerated in some general way for the performance of 
every duty which the law casts upon them, without being 
entitled to special compensation in any particular case. It 
would be no violation of the treaty if Prussia would re- 
quire us to pay for the services of her officers, and the 
United States could not complain if she did; for the two 
governments are mutually bound to pay whatever expenses 
may be thus incurred. But our system is such, that pro- 
ceedings like these cannot be carried on without incurring | 
certain costs directly incident to the proceedings them- 
selves, which must be paid either by one party or the 
other; and the treaty decides that such payment must be 
made by the party making the claim. 

Very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Lewis Cass, 

Secretary of State. 
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FAUST’S CASE. 


Where a person claiming a pre-emption right was shown to have located 
Louisiana internal improvement scrip on more than three hundred and 
twenty acres of other land, at the time he made his entry of the land in 
question, it was held, that his title thereto was defeated. 


ATTORNEY GENERAL’S OFFICE, 
November 15, 1860. 

Sir: The papers which you have sent me relative to the 
contest between Albert Rust and James M. Faust, have 
been examined. Faust has a pre-emption right to the 
land in dispute, unless his title be defeated by the showing 
of his adversary, that he was the owner or proprietor of 
three hundred and twenty acres of other land at the time 
he made his entry. In point of fact, he had located Louis- 
lana internal improvement scrip on more than that quantity, 
and the sole question submitted is, whether that made him 
an owner or proprietor of such land within the meaning 
of the law. I am of opinion that it did, for although it 
did not make his legal title complete, it gave him an 
equitable estate, which carried, to all intents and purposes, 
the exclusive use and dominion over it. 

The conveyance which Faust made to his son is dated 
subsequently to the entry, and therefore is a fact of no 
importance in the case. 

The affidavit of a party claiming a pre-emption night, 
denying the ownership of other land, is only one means of 
ascertaining the fact. It is not conclusive. You are not 
required by the law to close your eyes upon other evidence 
which clearly shows the contrary. 

Very respectfully, yours, &c., 
J. 8. BLACK, 
Hon. Jacos THompson, 
Secretary of the Interior. 
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CASE OF THE CONSUL AT HALIFAX. 


‘foe penal provisions of the seventeenth section of the diplomatic and consular 
act of August 18, 1856, only apply to the taking of greater fees than are 
allowed by the act itself, and do not therefore extend to the taking of 
greater fees than are allowed by the third section of the act of March 3, 
1859. 


ATTORNEY GENERAL’S OFFICE, 
November 22, 1860. 

Srr: I have the honor to say, in reply to your letter of 
October 6th, that the penal provisions of the seventeenth 
section of the diplomatic and consular act of August 18, 
1856 (11 Stats. at Large, 58) only apply to the taking of 
greater fees than are allowed by the act itself, and do not 
therefore extend to a taking, by a consul in the British 
North American Provinces, of greater fees than are allowed 
by the third section of the act of March 8, 1859. 

If the consul at Halifax has received greater fees than 
were allowed by the latter act, and still retains them in 
his hands in consequence of a notice not to pay them into 
the Treasury, he may be permitted in self-defence to re- 
turn the excess over the legal amount to the proper par- 
tics. But beyond this the question of his liability is a 
personal one, upon which it is not the duty of the Govern- 
ment to give him advice. 

Very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Lewis Cass, 

Sccretary of State. 





CONTRACT OF GARMAN, WIGLE & BENFORD. 


Under the act of January 13, 1857, authorizing the Postmaster General to 
execute a contract with certain parties for carrying the mails from Cum- 
berland to Greensburg, at the sum of $4,320 per annum, the Postmaster 
General had authority to make a contract with those persons in the usual 


form and with the ordinary stipulations, 
\ 
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ATTORNEY GENERAL’S OFFICE, 
November 22, 1860. 

Sir: By an act of Congress approved January 18, 1857, 
the Postmaster General was authorized to execute a con- 
tract with Garman, Wigle & Benford, for carrying the 
mails on route No. 3,831, from Cumberland, Maryland, to 
Greensburg, Pennsylvania, at the sum of forty-three hun- 
dred and twenty dollars per annum.: A contract was ac- 
cordingly made to carry the mail six times a week upon 
the route mentioned, and for the compensation designated 
in the act. The contract was like others made by the Post 
Office Department for similar services, containing the 
usual stipulations, which authorized the Postmaster Gene- 
ral to raise or lower the service with a pro rata increase or 
diminution of the pay. The service was raised to seven 
times a week, and the pay increased to five thousand and 
forty dollars. It was afterwards reduced to three times 
a week, and the pay lowered to two thousand eight hun- 
dred and eighty dollars. I infer, from the statement of the 
Comptroller, that the contractors have performed the ser- 
vice in the manner required by the Post Office Depart- 
tent; that is, they carried the mails six times a week at 
first, seven times a week afterwards, and three times a 
week during the balance of the term, and have received 
the compensation which they bound themselves by the 
contract to accept. Recently, however, they have claimed 
pay according to the full rate mentioned in the act of Con- 
gress, denying the right of the Postmaster General to in- 
sert in the contract the stipulation under which he reduced 
it in proportion to the reduction of the service. 

I am of opinion, that inasmuch as the act of Congress 
did not specify the form or terms of the contract, but sim- 
ply authorized the Postmaster General to make a contract, 
it must be understood to mean a contract in the usual form 
and with the ordinary stipulations. Its object was merely 
to authorize the correction of an error which the bidders 
had made in their written proposal. I think, therefore, 


502 HON. JEREMIAH 8S. BLACK 
Case of Mingal Crawford. 





that if they had insisted upon making a contract simply 
for carrying the mails between Cumberland and Greens- 
burg, at the sum of four thousand three hundred and 
twenty dollars, whether the mails should be carried seven 
times a week or once, the Postmaster General would have 
been entirely justified, notwithstanding the act of Con- 
yress, in refusing to have any contract with them at all. 
Be that as it may, it is very certain that after entering into 
the contract they cannot now repudiate any portion of it. 
If the act of Congress did give them a right to the money 
now claimed, without respect to the amount of service, 
they waived that right with their own consent. 
Very respectfully, yours, &c., 
J. S. BLACK. 
Hon. Howe. Coss, 
Secretary of the Treasury. 


f 


CASE OF MINGAL CRAWFORD—A SLAVE. 


An act of Congress directed the Secretary of War to settle, upon principles of 
justice and equity, the claim of certain persons named as officers, musicians, 
and privates of a militia company in South Carolina, during the war of 
1812, and to pay the amount adjudicated to be due to said parties. It was 
discovered after the award that three of the persons named in the act were 
negro slaves. One of them, Mingal Crawford, at the time of rendering the 
military service, was owned by Gabriel Crawford, since deceased, and his 
adininistrator claimed the amount found to be due to Mingal, who at the 
time of the adjudication of the Secretary was the property of another per- 
son. Held: that neither the slave himself, nor his former owner, nor his 
second master, could lawfully demand payment of the sum which was adju- 
dicated to the slave. 


ATTORNEY GENERAL’S OFFICE, 
| November 2, 1860. 
Siz: I have considered the question submitted by you 
in relation to the propriety of paying the amounts awarded 
to Walley Meggett, and to other members of the Edisto 
Island company of militia, under the act of March 2, 1857. 
That act directed the Secretary of War to examine and 
settle, upon the principles of equity and justice, the claim 
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of Whitemarsh B. Seabrook, and seventy-six other persons, 
they being the officers, musicians and privates composing 
the Edisto Island company of militia, in the State of South 
Carolina, during the war of 1812. By the second section, 
you are required to pay the amount adjudicated to be due 
the said parties by the Secretary of War. 

After an award had been made in favor of the persons 
named in the act, it was discovered that three of them, 
Walley Meggett, Mingal Crawford, and Joseph Beamer, 
were negro slaves, Mingal Crawford, at the time of ren- 
dering the military service, was owned by Gabriel Craw- 
ford, since deceased, and the administrator claims the 
amount found to be due to Mingal, who is now the prop- 
erty of another person. The points presented are whether 
the money should be paid to the administrator of the 
former owner, to the present master, or to the slave him- 
self. 

In the first place, it must be conceded that an act of 
Congress cannot confer upon a person who is held in bond- 
age under a State law any of the rights, capacities, or 
privileges of a freeman. The condition of the three slaves 
named in this statute, and their civil incapacities, whatever 
they may have been under the laws of South Carolina, are 
unchanged. By those laws it is well settled, that an ex- 
ecutory contract made with a slave is not binding. His 
possession is the possession of his master. Even money 
which he has been permitted to retain over and above his 
wages is the property of his master, who, notwithstanding 
his consent to the acquisition, may maintain assumpsit for 
it against a person to whom the slave has voluntarily in- 
trusted it. (Gist vs. Toohey, 2 Richardson, 424.) Such 
a thing, then, as the claim ofa slave against an individual 
for services, for property, or for damages in his own right, 
is unknown, because he does not possess the legal rights 
and civil capacity out of which only such a claim could 
arise. It results, also, from his condition, that he cannot 
have acclaim upon the Government. The act above quoted, 
however, directed the Secretary of War to examine and 
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settle “ the claim ” of these three slaves. It is not probable 
that the attention of Congress was called to the fact of 
their servitude, nor that the Secretary of War was aware 
of it when he made his award. But, without attempting 
to go behind his decision, I shall endeavor to answer the 
questions proposed with reference only to the present con- 
dition of the case. 

The claim of the administrator has some color of 
equity, for at the time the military services were rendered, 
Gabriel Crawford was entitled to the time and to the earn- 
ings of the slave. But it is by no means clear that the 
allowance made by the law should be regarded as wages. 
I am disposed to consider them as bounty, and as bounty 
alone. Bit to take the other view will not help the ad- 
ministrator, because both the words of the act and adjudi- 
cation of the Secretary of War name Mingal Crawford as 
the person who is to receive the money. Nothing is more 
certain than that where a payment is directed by an act of 
Congress to be made to a particular person, no other man 
cau entitle himself to it by showing that he was the meri- 
torious cause of the grant. The officers of the Treasury 
cannot sit as chancellors to enforce such equities as this. 

The remaining propositions are, whether the slave him- 
self can receive the amount awarded to him, or whether 
_ his present master can receive it for him. These may be 
properly considered together, because the possession of 
the slave being the possession of the master, a payment to 
either would be attended with the same practical result. 
The most pertinent legal analogy upon this point is that of 
a devise or bequest of property to aslave. It was formerly 
held in South Carolina, that such a devise was absolutely 
void, (4 DeSaussure, 267.) But this decision was subse- 
quently modified by the chancellor who made it in the 
case of Fable vs. Brown’s Executors, (2 Hill Ch. Rep., 396) 
in which the Court of Appeals held that the incapacity of 
the slave was analogous to that of an alien enemy, who 
inay take lands, but cannot hold them; and as a chose in 
action given to him is not void, although he cannot main- 
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tain an action on it, so a slave may take, but cannot hold 
land, and his master could only hold until office found for 
the State; and so of a legacy given to a slave: it is not void, 
but it cannot be recovered from the executor, by either 
slave or master, but may escheat to the State in the hands 
of the executor. I do not think that your obligation to pay 
the amounts awarded to the slaves in the present instance 
is any stronger than that of the executor in the case just 
cited; and it is clear that he was neither legally nor mor- 
ally bound to give the fund to the legatee named in the 
will. . 

Iam therefore of opinion, that neither the slave himself, 
nor his former owner, nor his present master, can lawfully 
demand payment of the sum which has been adjudicated 
to him. The slave cannot take it, because of his legal in- 
capacity ; and it cannot be paid to anybody else, because 
Congress has authorized nobody else to receive it. It is 
as if the donation had been made to a person not in being. 

Very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Howet, Coss, 

Secretary of the Treasury. 





HEINTZELMAN’S ACCOUNTS. 


The accounting officers had no authority in 1850 to reopen the accounts of 
Captain Heintzelman without his consent, after they had been finally and 
conclusively settled by the proper department in 1847, and charge him 
with a sum of money behind his back and without notice to him. 


ATTORNEY GENERAL’S OFFICE, 
November 24, 1860. 
Sir: Captain S. P. Heintzelman, of the first infantry of 
1838, held a staff appointment as assistant quartermaster 
in Florida. In 1847, after he had ceased to hold this 
appointment, his accounts were settled, and a small balance 
was found to be due to him, which was paid. The account 
remained closed until 1850, when it was reopened without 
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his consent, and he was then charged with the sum of $910, 
under the following circumstances : 

Prior to 1838, Captain Skinner, a quartermaster of Ala- 
bama volunteers, in the service of the United States, 
advanced $910 to Colone] Pouncy. Two persons, named 
Crews and Cooper, who had separately furnished forage 
for the use of the army to an amount exceeding this sum, 
consented that the debt of Colonel Pouncy should be paid 
to Skinner out of the money coming to them from the 
Government. The claim of Crews was for $1,300, that of 
Cooper for $980. 

On the 10th of July, 1838, Skinner addressed a letter to 
Heintzelman, requesting him, when he should pay certain 
claims, to retain in his hands the amounts which had been 
previously advanced by Skinner to the respective claim- 
ants. He also said in this letter, “ Colonel Pouncy will also 
leave in your hands $910, advanced by me, which you will 
please give him a certificate for, as paid by him on my 
order.” | , 

When the claims of Crews and Cooper were presented 
to Heintzelman for payment, the contemplated arrange- 
ment was carried out. ‘They gave receipts to him for the 
full amount of their several demands, allowing him to 
retain the sum of $910, due from Pouncy to Skinner. 
Heintzelman informed Skinner of the fact, and authorized 
him to draw upon him for the amount, stating that he had 
his funds deposited in the Union Bank, and that the draft 
would be paid in the funds of that bank, then at a slight 
discount. Skinner, unwilling to suffer the loss of exchange 
and discount, declined to draw as requested, but made a 
demand for payment at the hands of the War Department 
in Washington, in par money. His claim was referred to 
the proper accounting officers, and twice considered and 
disallowed. This was in 1844 and 1845. It was again 
reconsidered in 1849, and again disallowed. In the mean- 
time, in 1847, as already stated, the accounts of Heintzel- 
man were settled, and he was allowed a credit for the full 
amount of the claims of Crews and Cooper. 
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In 1850 the claim of Skinner was again considered by 
the accounting officers, and allowed. At the same time 
the sum of $910, which was paid to him hy the Govern- 
ment, was carried to the account of Heintzelman, and 
charged to him. It does not appear that Heintzelman 
received notice of this until 1855, when he protested 
against it, on the ground that his account as assistant 
quartermaster had been settled finally in 1847. The 
amount, however, was still allowed to stand against him, 
and his pay as an officer in the line has been accordingly 
stopped. 

From these facts it is very apparent that Heintzelman’s 
accounts were honestly settled. He received no credits 
but what he had true vouchers for. His arrangement with 
Skinner was a personal matter between them, and it was 
Skinner’s own fault that it was not carried out. He hada 
good cause of action against Heintzelman for the amount 
that was due him, and no shadow of claim against the 
Government. The accounting officers were right in 1844 
and 1845, when they threw out his claim as inadmissible. 
Under these circumstances, their action in 1850 was 
grossly illegal. It was an attempt to change Heintzelman’s 
account behind his back, and without notice to him, after 
it had been finally and conclusively settled by the proper 
department. It was worse: It was charging Heintzelman 
with money which he did not owe, in order to atone for 
paying Skinner what he had no claim to. 

Very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Joun B. F toyp, 

| Secretary of War. 





CASE OF J. P. BROWN. 


By decision of the Supreme Court, a person holding two compatible offices or 
employments under the Government is not precluded from receiving the 
salaries of both, by anything in the general laws prohibiting déuble com- 
pensation; but the prohibition in those laws extends to every case where 


508 HON. JEREMIAH 8. BLACK 
Case of J. P. Brown. 


the duties for which extra compensation is claimed are performed without 

a regular appointment authorized by law. 

ATTORNEY GENERAL’S OFFICE, 
November 24, 1860. 

Sm: You have submitted to me several propositions in 
relation to the compensation of J. P. Brown, who has oc- 
cupied various diplomatic and consular offices in Turkey 
since the year 1855. It is necessary to treat the items of 
his claim in detail, for they arise under different acts of 
Congress, and cannot all be disposed of under one principle. 

1. In the first place, he was appointed dragoman, and 
held that office from July 1, 1855, until after the act of 
1856 took effect. During this same time he was also 
authorized by your department to act as consul. I am 
disposed to regard him during that period as a vice-consul 
regularly appointed. The office was recognized in the 
Iegislation which existed previously to 1856, and the ap- 
pointment was one which the State Department had the 
right to make, (7 Opin., 512.) According to the decision 
of the Supreme Court in Converse vs. the United States, 
(21 How., 463,) a person holding two compatible offices or 
employments under the Government is not precluded from 
receiving the salaries of both by anything in the general 
laws prohibiting double compensation, and this principle 
would appear to be applicable to this portion of, Mr. 
Brown’s claim. 

2. On February 19, 1857, Mr. Brown was appointed 
consul-general. He also, from that date until the 23d of 
September, 1858, discharged the duties of secretary of 
- legation and dragoman. It is very clear that he cannot 
be compensated for discharging these additional duties 
under the ninth section of the act of August 18, 1856, 
which provides for the case “ when to any diplomatic office 
held by any person there shall be superadded another,”’ 
because the office of consul-general which he held was 
not a diplomatic one. Nor dol think that the perform- 
ance of these additional duties will entitle him to compen- 
sation under the decision of the court in the case of Con- 
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verse vs. the United States. Had he, in addition to the 
office of consul-general, been actually appointed as secre- 
tary of legation and dragoman, the case would have been 
different. But the act of August 31, 1852, expressly de- 
clares that ‘no person who holds, or shall hold, any office 
under the Government of the United States, whose salary, 
pay, or annual compensation shall amount to the sum of 
two thousand five hundred dollars, shall receive com- 
pensation for performing the duties of any other office.” 
I understand the prohibition to extend to every ,case 
where the duties for which extra compensation is claimed 
are performed without a regular appointment authorized 
by law. The case of Converse was that of a collector, 
whose compensation, as such, amounted to more than two 
thousand five hundred dollars, but who also held a regular 
appointment as disbursing officer of the Treasury Depart- 
ment, and he was allowed also to receive the compensation 
authorized by law for such agency. I shall of course ad- 
vise you to respect the authority of that decision, but I 
shall not advise you to stretch it a single inch. 

8. On the 23d September, 1858, Mr. Brown was appoint- 
ed secretary of legation and dragoman. For these two ap- 
pointments he was entitled to receive three thousand dol- 
lars per annum, under the first section of the act of 
August 18, 1856. Itis stated that after the 23d Septem. » 
ber, 1858, he continued to as consul-general, without 
regular appointment. For reasons already stated, he is 
not entitled to any compensation for performing the duties 
of that office. 

Very respectfully, yours, &c., 
J. 8. BLACK. 

Hon. Lewis Cass, 


| Secretary of State. - 





GILBERT'S CONTRACT. 


1. Where a contractor bound himself to deliver grain at or near Camp 
Floyd, as might be desired, betwecn J uly 1, 1859, and June 1, 1860, and 
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after the delivery of a portion of the grain, the deputy quartermaster 
general refused to receive the remainder within the time specified, it was 
held, that such refusal was a breach of the contract on the part of the 
Government, and that the contractor was entitled to damages. 

2. The contractor and the deputy quartermaster general having agreed to 
extend the time for the delivery of the grain to the 30th of June, 1861, it 
was held, that the Secretary of War might permit the execution of the 
agreement. 


ATTORNEY GENERAL’S OFFICE, 
¢ November 24, 1860. 

Sir: It appears from your letter of the 19th October, 
1860, and the accompanying papers, that a contract was 
entered into between the Government and Abel Gilbert, 
by which the contractor bound himself to deliver one hun- 
dred thousand bushels of grain at or near Camp Floyd, as 
might be desired, between the first day of July, 1859, and 
first day of June, 1860. It also appears that the contractor, 
after delivering a portion of the grain, was ready and will- 
ing to deliver the remainder within the time specified; but, 
owing to diminished consumption, the public warehouse 
had been crowded, and the deputy quartermaster general 
refused to receive it. The first question which naturally 
arises is, whether this was a breach of the original contratt 
on the part of the Government; and it seems to me very 
clear that it was. By the terms of the contract it was the 
duty of the deputy quartermaster general to indicate the 
points of delivery, and it was his option to direct whether 
the whole or any part of the grain should be delivered at 
Camp Floyd, or at any other points not more distant there- 
from than the town of Manti. But instead of naming any 
place of delivery for the rest of the grain, he declined to 
receive it at all. It is very probable that in refusing to 
receive the grain, when there was no place to save it from 
destruction, he acted wisely, and consulted the true interest 
of the public; but the refusal was none the less a breach 
of the original agreement. 

In this position of the matter, the parties to the original 
contract agreed, at first verbally and afterwards in writing, 
that the time for the delivery of the grain should be 
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extended to the 380th June, 1861. The questions referred 
to me relate to the validity of this agreement, which Mr. 
Gilbert wishes to have approved and carried out. There 
is no law which forbids an extension of the time of delivery 
under such circumstances, and the practical question 
involved in the case is simply whether it is better to 
approve the contract as extended, or to pay the contractor 
damages. I can see no legal objection to your pursuing 
either course; but, in consideration of the reliance which 
was justly placed by Mr. Gilbert in the promise of the 
deputy quartermaster general, it would be more equitable 
to permit him to execute the agreement. 
Very respectfully, yours, &c., 
J. 8. BLACK. 
Hon. Joun B, FLoyp, 
Secretary of War. 





BACK PRE-EMPTION CLAIMS—CASE OF JAMES CAGE. 


1. By the act of June 15, 1832, “authorizing the inhabitants of Louisiana 
to enter the back lands,” the right of back pre-emption is not given to a 
person whose front land does not border upon a stream, but is a tract 
through which the stream runs. 

2. The river, creek, bayou, or watercourse must be navigable. 

3. Where entry was made of lands bordering on an unnavigable stream, 
by mistake of law, a patent should not be granted to the claimant. 

4, Under the act of June 26, 1856, erroneous or informal entries or locations 
of lands made in ignorance or mistake of matters of law and not of fact, 
cannot be confirmed. 


ATTORNEY GENERAL’S OFFICE, 
November 26, 1860. 
Str: Iam unable to concur with you in approving the 
adjudication of the Commissioner of the General Land 
Otlice, confirming the double concession ’ pre-emption 
entries of James Cage, on sections 18, 56, 57, and 58, of 
township 17 and 18, in range 18 east, made at New Or- 
leans, on the 28th January, 1836. I shall state briefly the 
reasons which have brought me to this conclusion: 
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1. Under the act of 1832, the right of back pre-emption 
was given to a person who owned land “bordering on any 
river, creek, bayou, or watercourse.” (4 Stats. at Large, 
534.) The front land must have the river, creek, bayou, 
or watercourse for a boundary. Where the front land, as 
in this case, does not border upon the stream, but is a 
tract through which the stream runs, the owner has no 
right of back pre-emption. 

2. The river, creek, bayou, or watercourse must be nav- 
igable. This was decided by the Supreme Court in Sur- 
gett vs. Lapice, et al., (8 Howard, 69.) It was said in that 
case that “the act of 1811 has been construed in the 
department of public lands for nearly forty years to mean 
that those owners whose lands fronted on a navigable 
stream were only provided for, and that the word ‘border,’ 
both in the enacting clause and in the exception, meant to 
front on a navigable watercourse.” I infer from the char- 
acter of the survey that the bayou Grand Caillow is not 
a navigable stream. 

3. It being clear, then, that James Cage had no legal 
right to this back pre-emption in 1836, has he any other 
right which we can recognize “upon principles of equity 
and justice, as recognized in courts of equity?’’? He has 
paid his money for the land. That was a voluntary act, 
and it can be refunded. A long time has elapsed since he 
made his entry, but for fourteen years he seems to have 
made no exertion to procure a patent, and the subsequent 
delay has been at his own instance. 

The only possible ground upon which I can conceive his 
claim to rest, is that his entry was made in mistake. But 
the mistake, if any existed, was one of law, and not of fact. 
It consisted in assuming that land which did not border 
upon a navigable stream was within the meaning of the 
act of 1832. It is well settled that a mistake in law is not 
a ground of equitable relief. Nor is there anything in the 
act of June 26, 1856, which makes it proper to confirm 
this entry. It extends the provisions of the former acts 
‘to all other pre-emption cases or locations where the law 
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has been substantially complied with, and the error or 
informality has arisen from ignorance, accident, or mis- 
take, and is satisfactorily explained, and where the rights 
of no other claimant or pre-emptor will be prejudiced, or 
where there is no adverse claim.” 

I do not think the present case satisfies a single one of 
these conditions. The law has not been substantially 
complied with. It has not been complied with at all. 
The error did not arise from ignorance, accident, or mis- 
take, for in this act, as in the former, we must understand 
that ignorance or mistake in a matter of fact, and not of 
law, is what was intended. Every man is conclusively 
presumed to know the law. Beside all this, the rights of 
other claimants would be prejudiced by the confirmation 
of this entry. 

I think, upon these grounds, that the former decision of 
the Commissioner of the General Land Office was right; 
that his recent confirmation of the entry was wrong; and 
that no patent should be issued. 

Yours, very respectfully, 


J. 8. BLACK. 
Hon. Jacop THompson, 


Secretary of the Interior. 





BACK PRE-EMPTION CLAIMS—CASE OF DANIEL G. BENBROOK. 


1. The ownership of the front lands on a river, creek, bayou, or watercourse 
at the date of the passage of the act of June 15, 1832, is essential to the 
right of back pre-emptivn. 

2. Where the grantor of a claimant of a right of back pre-emption, under the 
act of 1832, was on June 15, 1832, the owner of a confirmed Spanish 
claim, which was not located on the tract in question, fronting on a 
navigable stream, till the year 1835, it was held, that the grantor of the 
claimant was not the owner of the tract fronting on such stream at the 
date of the statute of 1832. 

3. The claimants under Spanish grants have no title to any on tract 
until their grants are lawfully located upon it. 

4. The ownership at the date of the passage of the act of 1832, doutaniplated 
by the statute, is that of some specific piece of land bordering on a navi- 
gable stream. 


33 
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ATTORNEY GENERAL’S OFFICE, 
November 26, 1860. 

Srr: I have considered your letter of September 19, in 
relation to the back pre-emption claim of Daniel G. Ben- 
brook, under the act of June 15, 1832, as extended by the 
act of February 24, 1835. It is admitted that Benbrook 
was the owner of the front tract on the Bayou Macon on 
the 14th June, 1836, when he made application to enter 
the back tract by virtue of the laws above referred to. 
The question submitted is, whether he was not bound to 
show, in addition to this, that either he or his grantors 
were the owners of the front tracts at the date of the pass- 
age of the act of June 15, 1832. Mr. Attorney General 
Grundy, in the opinion which you have cited, (8 Opin., 
452.) held that ownership of the front lands at the date of 
the act was essential to the right of back pre-emption. I 
am entirely satisfied with the soundness of his views. 
They are sustained by the language of the act, and I do 
not find that they have been successfully attacked during 
a period of twenty-one years. I shall not enter upona 
defence of them under these circumstances, but simply ex- 
press my own conviction, in accordance therewith, that 
Benbrook was not entitled to enter the back tracts merely 
by virtue of his ownership in 1836. 

But it is contended that Benbrook’s grantors were the 
owners of the lands fronting on the bayou, on the 15th 
June, 1832. Is this true? They were at that time the 
owners of confirmed Spanish claims, which were not located 
upon these front tracts until 1835; and it is contended in 
his behalf, that this was an ownership of those tracts in 
1832, within the meaning of the law. But I think this is 
a mistake. Those grants gave no title to any specific tract, 
until they were lawfully located upon it. Previously to 
that time, the holders of these claims had no more right to 
the particular tracts fronting on the Bayou Macon, than 
the holder of an unlocated bounty land warrant now has 
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to the specific quarter section of western lands, upon which, 
six months hence, he may choose to make his location. 
An owner is one who, either by a legal or equitable title, 
has exclusive use and dominion; and the ownership con- 
templated by the act is evidently that of some specific 
piece of land; for the extent and limits of the back pre- 
emption right are made to depend upon the size and 
boundaries of the tract which borders on the river or bayou. 
I am of opinion that neither Benbrook nor those under 
whom he claims were the owners of the front lands on the 
Bayou Macon in the year 1832, and that he has therefore 
no right of back pre-emption to the lands in question. 

Very respectfully, yours, &c., 

J. 8S. BLACK. 
Hon. Jacos THompson, 
Secretary of the Interior. 





CLAIM OF LUTZ'S HEIRS. 


Where a settler made mistake in his declaratory statement as to the partic- 
ular tract intended to be claimed, but failed for three years to make the 
necessary proof and payment, and during his lifetime the land in contro-* 
versy was granted away by Congress, it was held, that a pre-emption 
entry of his heirs was not confirmable by the Commissioner of the Land - 
Office. 


ATTORNEY GENERAL’S OFFICE, 
November 26, 1860. 

Sir: Fam unable to approve the adjudication of the 
Commissioner of the General Land Office, confirming the 
pre-emption entry of the heirs of Jean C. Lutz, No. 6331, 
at Opelousas, Louisiana. I shall state briefly the réasons 
why I cannot concur in the action of the other members 
of the board: 

1. It is not perfectly clear that the entry originated in a 
mistake, for Lutz may have actually commenced an im- 
provement on the northwest quarter of section No. 34. 

2. His failure for three years to make the necessary 
proof and payment, takes away whatever equity there 
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se ee 
might have been in his case. Had he complied with the 
law in matters of substance, the mistake (if it was one) in 
his declaratory statement would probably have been dis- 
covered and corrected. 

8. To approve this claim now, would be to make it good 
at the expense of overthrowing an intervening title, which 
we are not authorized to do. The railroad company took 
a grant of it in 1857, during the lifetime of Lutz, and when 
the land, in consequence of his default, was subject to the 
entry of any other purchaser. , 

The papers which accompanied your letter of May 29 
are herewith returned. 

Very respectfully, yours, &c., 


J. 8. BLACK, 
Hon. Jacop THOMPSON, 


Secretary of the Inierior. 


POWER OF THE PRESIDENT IN EXECUTING THE LAWS. 


1. Within their respective spheres of action the Federal Government and 
the Government of a State are both of them independent and supreme, 
but each is utterly powerless beyond the limits assigned to it by the 
Constitution. 

2. The President can use his power only in the manner prescribed by Cone 
gress. 

3. Where the law directs a thing to be done without prescribing the means, 
the President may use such means as may be necessary and proper to 
accomplish the end of the legislature; but where the mode of performing 
a duty is pointed out by statute, that is the exclusive mode. 

4. A port is a place to which merchandise is imported, and from whence it is 
exported, and comprehends the city or town which is occupied by those 
who are eugaged in the business of importing and exporting goods, nav- 
igating the ships, and furnishing them with provisions, as well as so 
much of the water adjacent to the city as is usually occupied by vessels 
discharging or receiving cargoes, or lying at anchor and waiting for that 
purpose. 

5. The functions of a collector of customs may be exercised anywhere at or 
within the port. He is not confined to the custom house, or any other 
particular spot; but the President may direct duties to be collected on 
board of a vessel within the limits of the port. 

6. The President has the right to take such measures as may be necessary to 
protect the public property, as well as to retake public property in 
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which the Government has been carrying on its business, and from 
which its officers have been unlawfully expelled. 

7. By the acts of 1795 and 1808, the President may employ the militia and 
the land and naval forces for the purpose of causing the laws to be duly 
executed ; but when a military force is called into the field for that pur- 
pose, its operations must be purely defensive, and the military power, 
on such an occasion, must be kept in strict subordination to the civil 
authority. 

8, If the feeling against the United States in any State should induce the 
federal officers to resign, and render it impossible for the President to fill 
the offices by the appointment of other persons, a military force would 
be out of place, and its use wholly illegal. 

9. If a State should declare her independence, the President would have no 
power to recognize her independence, or absolve her from her federal 
obligations. 

10. Although it is clear that the Constitution does not give Congress power, . 
either expressly or by implication, to make war against a State, and to 
require the Executive to carry it on by force drawn from the other 
States, yet that question is one for Congress itself to consider. 

11. If it be true that war cannot be declared, nor a system of hostilities car- 
ried on by the Federal Government against a State, it follows that an 
attempt to do so would be, ipso facto, an expulsion of such State from 
the Union; and in that event, it would seem, all the States will be 
absolved from their federal obligations. 

12. The General Government may lawfully repel a direct aggression on its 
property and officers, but cannot carry on an offensive war to punish 
the people for the political misdeeds of their State Government, or to 
prevent threatened violation of the Constitution, or to enforce an 
acknowledgment that the Government of the United States is supreme. 


ATTORNEY GENERAL’S OFFICE, 
| November 20,1860. 

Srr: I have had the honor to receive your note of the 
17th, and I now reply to the grave questions therein pro- 
pounded as fully as the time allowed me will permit. 

Within their respective spheres of action, the Federal 
Government, and the Government of a State, are both of 
them independent and supreme ; but each is utterly power- 
less beyond the limits assigned to it by the Constitution. 
If Congress would attempt to change the law of descents, 
to make a new rule of personal succession, or to dissolve 
the family relations existing in any State, the act would 
be simply void; but not more void than would be a State 
law to prevent the recapture of fugitives from labor, to 
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‘forbid the carrying of the mails, or to stop the collection of 
duties on imports. The will of a State, whether expressed 
in its constitution or laws, cannot, while it remains in the 
confederacy, absolve her people from the duty of obeying 
the just and constitutional requirements of the Central 
Government. Nor can any act of the Central Government 
displace the jurisdiction of a State; because the laws of the 
United States are supreme and binding only so far as they 
are passed in pursuance of the Constitution. Ido not say 
what might be effected by mere revolutionary force. I 
am speaking of legal and constitutional right. 

This is the view always taken by the judiciary, and so 
universally adopted, that the statement of it may seem 
common-place. The Supreme Court of the United States 
has declared it in many cases. I need only refer you to 
the United States vs. Booth, where the present Chief Jus. 
tice, expressing the unanimous opinion of himself and all 
his brethren, enunciated the doctrine in terms so clear 
and full, that any further demonstration of it can scarcely 
be required. (21 Howard, 506.) 

The duty which these principles devolve not only upon - 
every officer, but every citizen, is that which Mr. Jefferson 
expressed so compendiously in his first inaugural, namely: 
“To support the State governments in all their rights, as 
the most competent administrators for their domestic con- 
cerns, and the surest bulwarks against anti-republican ten- 
dencies,” combined with “the preservation of the General 
Government in its whole constitutional vigor, as the sheet- 
anchor of our peace at home and safety abroad.” 

To the chief executive magistrate of the Union is con- 
.tided the solemn duty of seeing the laws faithfully exe- 
cuted. That he may be able to meet this duty with a 
power equal to its performance, he nominates his own 
subordinates, and removes them at his pleasure. For the 
same reason the land and naval forces are under his orders 
as their commander-in-chief. But his power is to be used 
only in the manner prescribed by the legislative depart- 
ment, He cannot accomplish a legal purpose by illegal 
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means, or break the laws himself to prevent them from 
being violated by others. 

The acts of Congress sometimes give the President a 
broad discretion in the use of the means by which they 
are to be executed, and sometimes limit his power so that 
he can exercise it only in a certain prescribed manner. 
Where the law directs a thing to be done without saying 
how, that implies the power to use such means as may be 
necessary and proper to accomplish the end of the legisla- 
ture. But where the mode of performing a duty is pointed 
out by statute, that is the exclusive mode, and no other 
can be followed. The United States have no common law 
to fall back upon when the written law is defective. If, 
therefore, an act of Congress declares that'a certain thing 
shall be done by a particular officer, it cannot be done by 
a different officer. The agency which the law furnishes 
for its own execution must be used to the exclusion of all 
others. For instance, the revenues of the United States 
are to be collected in a certain way, at certain established 
ports, and by a certain class of officers. The President has 
no authority, under any circumstances, to collect the same 
revenues at other places, by a different sort of officers, or in 
ways not provided for. Even if the machinery furnished 
by Congress for the collection of the duties should by any 
cause become so deranged or broken up that it could not , 
be used, that would not be a legal reason for substituting 
a different kind of machinery in its place. 

The law requires that all goods imported into the United 
States, within certain collection districts, shall be entered 
at the proper port, and the duty thereon shall be received 
by the collector appointed for, and residing at, that port. 
But the functions of the collector may be exercised any- 
where at or within the port. There is no law which con- 
fines him to the custom house, or to any other particular 
spot. If the custom house were burnt down, he might 
remove to another building; if he were driven from the 
shore, he might go on board a vessel in the harbor. If he 
keeps within the port, he is within the law. 
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A port is a place to which merchandise is imported and 
from whence it is exported. It is created by law. It is 
not merely a harbor or haven, for it may be established 
where there is nothing but an open roadstead, or on the 
shore of a navigable river, or at any other place where 
vessels may arrive and discharge or take in their cargoes. 
It comprehends the city or town which is occupied by the 
mariners, merchants, and others who are engaged in the 
business of importing and exporting goods, navigating the 
ships, and furnishing them with provisious. It includes 
also so much of the water adjacent to the city as is usually 
occupied by vessels discharging or receiving their cargoes, 
or lying at anchor and waiting for that purpose. 

The first section of the act of March 2, 1838, authorized 
the President, in a certain contingency, to direct that the 
custom house for any collection district be established ana 
kept in any secure place within some port or harbor of 
such district, either upon land or on board any vessel. 
But this provision was temporary, and expired at the end 
of the session of Congress next afterwards. It conferred 
upon the Executive a right to remove the site of the custom 
house not merely to any secure place within the legally 
established port of entry for the district, (that right he had 
before;) but it widened his authority, so as to allow the re- 
- moval of it to any port or harbor within the whole district. 
The enactment of that law, and the limitation of it toa 
certain period of time now past, is not, therefore, an argu- 
ment against the opinion above expressed: that you can 
now, if necessary, order the duties to be collected on board 
a vessel inside of any established port of entry. Whether 
the first and fifth sections of the act of 1838, both of which 
were made temporary by the eighth section, should be re- 
enacted, is a question for the legislative department. 

Your right to take such measures as may seem to be 
necessary for the protection of the public property is very 
clear. It results from the proprietary rights of the Gov- 
ernment as owner of the forts, arsenals, magazines, dock 
yards, navy yards, custom houses, public ships, and other 
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property which the United States have bought, built, and 
paid for. Besides, the Government of the United States 
is authorized by the Constitution (art. 1, sec. 8) to “exer- 
cise exclusive legislation in all cases whatsoever * * * * 
over all places purchased by the consent of the Legislature 
of the State in which the same shall be, for the erection of 
forts, magazines, arsenals, dock yards, and other needful 
buildings.” It is believed that no important public build- 
ing has been bought or erected on ground where the Legis- 
lature of the State in which it is has not passed a law con- 
‘senting to the purchase of it, and ceding the exclusive 
jurisdiction. This Government, then, is not only the 
owner of those buildings and grounds, but, by virtue of 
the supreme and paramount law, it regulates the action 
and punishes the offences of all who are within them. If 
any one of an owner’s rights is plainer than another, it 
is that of keeping exclusive possession and repelling 
intrusion. The right of defending the public property 
includes also the right of recapture after it has been 
unlawfully taken by another. President Jefferson held 
the opinion, and acted upon it, that he could order a mili- 
tary force to take possession of any land to which the 
United States had title, though they had never occupied it 
before, though a private party claimed and held it, and 
though it was not then needed nor proposed to be used 
for any purpose connected with the operations of the Gov- 
ernment. This may have been a stretch of executive 
power, but the right of retaking public property in which 
the Government has been carrying on its lawful business, 
and from which its officers have been unlawfully thrust 
out, cannot well be doubted; and when it was exercised at 
Harper’s Ferry, in October, 1859, every one acknowledged 
the legal justice of it. 

I come now to the point in your letter which is probably 
of the greatest practical importance. By the act of 1807, 
you may employ such parts of the land and naval forces as 
you may judge necessary, for the purpose of causing the’ 
laws to be duly executed, in all cases where it is lawful to 
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use the militia for the same purpose. By the act of 1795, 
the militia may be called forth ‘‘ whenever the laws of the 
United States shall be opposed, or the execution thereof 
obstructed in any State, by combinations too powerful to be 
suppressed by the ordinary course of judicial proceedings, 
or by the power vested in the marshals.” This imposes 
upon the President the sole responsibility of deciding 
whether the exigency has arisen which requires the use of 
military force, and in proportion to the magnitude of that 
responsibility will be his care not to overstep the limits of 
his legal and just authority. 

The laws referred to in the act of 1795 are manifestly 
those which are administered by the judges and executed 
by the ministerial officers of the courts for the punishment 
of crime against the United States, for the protection of 
rights claimed under the federal Constitution and laws, 
and for the enforcement of such obligations as come with- 
in the cognizance of the federal judiciary. To compel 
obedience to these laws the courts have authority to pun- 
ish all who obstruct their regular administration, and the 
marshals and their deputies have the same powers as 
sheriffs and their deputies in the several States in executing 
the laws of the States. These are the ordinary means 
provided for the execution of the laws, and the whole 
spirit of our system is opposed to the employment of any 
other, except in cases of extreme necessity, arising out of 
great and unusual combinations against them. Their 
agency must continue to be used until their incapacity to 
cope with the power opposed to them shall be plainly 
demonstrated. It is only upon clear evidence to that 
effect that a military force can be called into the field. 
Even then, its operations must be purely defensive. It 
can suppress only such combinations as are found directly 
opposing the laws and obstructing the execution thereof. 
It can do no more than what might and ought to be done 
by a civil posse, if a civil posse could be raised large enough 
to meet the same opposition. On such occasions especially, 
the military power must be kept in strict subordination to 
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the civil authority, since it is only in aid of the latter that 
the former can act at all. 

But what if the feeling in any State against the United 
States should become so universal that the federal officers 
themselves (including judges, district attorneys, and mar- 
shals) would be reached by the same influences and resign 
their places? Of course the first step would be to appoint 
others in their stead, if others could be got to serve. But 
in such an event, it is more than probable that great diffi- 
culty would be found in filling the offices. We can easily 
conceive how it might become altogether impossible. We 
are, therefore, obliged to consider what can be done in 
case we have no courts to issue judicial process, and no 
ministerial officers to execute it. In that event, troops 
would certainly be out of place, and their use wholly ille- 
gal. Ifthey are sent to aid the courts and marshals, there 
must be courts andmarshalsto be aided. Without the ex- 
ercise of those functions which belong exclusively to the 
civil service, the laws cannot be executed in any event, no 
matter what may be the physical strength which the Gov- 
ernment has at its command. Under such circumstances, 
to send a military force into any State, with orders to act 
against the people, would be simply making war upon 
them. 

The existing laws put and keep the Federal Government 
strictly on the defensive. You can use force only to repel 
an assault on the public property, and aid the courts in the 
performance of their duty. Ifthe means given you to col- 
lect the revenue and execute the other laws be insufficient 
for that purpose, Congress may extend and make them 
more effectual to those ends. 

If one of the States should declare her independence, 
your action cannot depend upon the rightfulness of the 
cause upon which such declaration is based. Whether the 
retirement of a State from the Union be the exercise of a 
right reserved in the Constitution, or arevolutionary move- 
ment, it is certain that you have not in either case the 
authority to recognize the independence or to absolve her 
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from her federal obligations. Congress, or the other States 
in convention assembled, must take such measures as may 
be necessary and proper. In such an event, I see no 
course for you but to go straight onward in the path you 
have hitherto trodden—that is, execute the laws to the ex- 
tent of the defensive means placed in your hands, and act 
generally upon the assumption that the present constitu- 
tional relations between the States and the Federal Gov- 
ernment continue to exist, until a new order of things shall 
be established either by law or force. 

Whether Congress has the constitutional right to make 
war against one or more States, and require the Executive 
of the Federal Government to carry it on by means of force 
to be drawn from the other States, is a question for Con- 
gress itself to consider. It must be admitted that no such 
power is expressly given, nor are there any words in the 
Constitution which imply it. Among the powers enumer- 
ated in article 1, section 8, is that “to declare war, grant 
letters of marque and reprisal, and to make rules concern- 
ing captures on land and water.” This certainly means 
nothing more than the power to commence and carry on 
hostilities against the foreign enemies of the nation. 
Another clause in the same section gives Congress the 
power “to provide for calling forth the militia,” and to 
use them within the limits of the State. But this power 
is so restricted by the words which immediately follow, 
that it can be exercised only for one of the following pur- 
poses: 1. To execute the laws of the Union; that is, to aid 
the federal officers in the performance of their regular 
duties. 2. To suppress insurrections against the State; 
but this is confined by article 4, section 4, to cases in 
which the State herself shall apply for assistance against 
her own people. 38. To repel the invasion of a State by 
enemies who come from abroad to assail her in her own 
territory. All these provisions are made to protect the 
States, not to authorize an attack by one part of the coun- 
try upon another; to preserve the peace, and not to plunge 
them into civil war. Our forefathers do not seem to have 
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thought that war was calculated “to form a more perfect 
union, establish justice, insure domestic tranquillity, pro- 
vide for the common defence, promote the general welfare, 
and secure the blessings of liberty to ourselves and our 
posterity.” There was undoubtedly a strong and univer- 
sal conviction among the men who framed and ratified the 
Constitution, that military force would not only be useless, 
but pernicious, as a means of holding the States together, ‘ 

If it be true that war cannot be declared, nor a system 
of general hostilities carried on by the Central Govern- 
ment against a State, then it seems to follow that an at- 
tempt to do so would be ipso facto an expulsion of such 
State from the Union. Being treated as an alien and an 
enemy, she would be compelled to act accordingly. And 
if Congress shall break up the present Union, by unconsti- 
tutionally putting strife and enmity and armed hostility 
between different sections of the country, instead of the 
domestic tranquillity which the Constitution was meant to 
insure, will not all the States be absolved from their fede- 
ral obligations? Is any portion of the people bound to 
contribute their money or their blood to carry on a con- 
test like that? | 

The right of the General Government to preserve itself 
in its whole constitutional vigor, by repelling a direct and 
positive aggression upon its property or its officers, cannot 
be denied. But this is a totally different thing from an 
offensive war, to punish the people for the politigal mis- 
deeds of their State Government, or to prevent a threatened 
violation of the Constitution, or to enforce an acknowledg- 
' ment that the Government of the United States is supreme. 
The States are colleagues of one another, and if some of 
them shall conquer the rest and hold them as subjugated 
provinces, it would totally destroy the whole theory upon 
which they are now connected. 

If this view of the subject be correct, as I think it 1s, 
then the Union must utterly perish at the moment when 
Congress shall arm one part of the people against anothér 
for any purpose beyond that of merely protecting the Gen- 
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eral Government in the exercise of its proper constitutional 
functions. 
I am, very respectfully, yours, 
J. 8. BLACY. 
The PREsIDENT. 





SUBSTITUTE FOR A DISTICT ATTORNEY. 


1. The necessary attendance of a district attorney before one court is a suf- 
ficient cause to render it impossible for him to attend another court held 
in a different place at the same time. 

2. When the officer and his deputy are both necessarily employed in different 
courts on the same day, they are each entitled to a per diem allowance 
of five dollars. 


ATTORNEY GENERAL’S OFFICE, 
December 11, 1860. 

Srr: The fourteenth section of the act of August 16, 
1856, authorizes a district attorney to employ a substitute, 
whenever, from any cause, it may be impossible for him to 
attend at court. The necessary attendance of that officer 
before one court is a sufficient cause to render it impossi- 
ble for him to attend another court held in a different 
place at the same time. This will justify the appointment 
of a substitute to attend such other court, if the public 
interest requires it. By the law you are to determine the 
necessity of making the substitution; but when it is made, 
and when the officer and his deputy are both necessarily 
employed in different courts or tribunals on the same day, 
they are each entitled to a per diem allowance of five dol- 
lars. 

Yours, very respectfully, 
J.8. BLACK. 
Hon. Jacos THoMpPson, 
Secretary of Interior. 
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SURVEYS OF THE JIMENO AND COLUS RANCHES. 


1. The Jimeno grant, being the elder in point of time, is entitled to a prefer- 
ence in location. 

2. A patent should be issued on the Jimeno survey, although the interfering 
Colus survey may have been returned into the District Court of the 
United States for the northern district of California. 

3. A patent may be issued to the Jimeno claimants, saving the rights of the 
Colus claimants, if they are willing to accept it. 


ATTORNEY GENERAL’S OFFICE, 
December 17, 1860. 

Sir: I have considered the questions proposed in your 
letter of July 26, in relation to the Jimeno and Colus 
surveys. For reasons stated in my opinion of November 
9, 1859, I still think that the Jimeno grant, being the elder 
jn point of time, is entitled to a preference in lpcation. 
The interfering Colus survey has since been returned into 
the District Court of the United States for the northern 
district of California. Is that a conclusive reason against 
the issuing of a patent on the Jimeno survey? I think 
not. 

It is ~lleged by the counsel of C. D. Semple, that the 
Jimeno survey was also, on the 3d of September, 1859, 
ordered to be returned into the District Court. But it 
seems that no official information of this fact has been re- 
ceived at your department. Ample time has been given 
for the party making this allegation to prove it in the 
proper way, if it were capable of being so established. 
Presuming that the fact is otherwise, I see no reason why 
a patent should not be issued to the Jimeno claimants for 
the land embraced in their survey. I think they have a 
right to such a patent without any reservation; but if they 
are willing to accept one with a clause saving the rights of 
the Colus claimants, there is no legal objection to giving" 
it in that form. The greater includes the less. 


Yours, very respectfull 
NEN ae J. 8. BLACK. 


Hon. Jacosp THOMPSON, 
Secretary of the Interior. 
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REGULATIONS RESPECTING EVIDENCES OF TITLES. 


ATTORNEY GENERAL’S OFFICE, 
June 4, 1857. 

The following regulations have been prepared for the 
convenience of those who may have occasion to draw con- 
veyances, make abstracts, or collect evidence of title to 
lands in cases where it may be the duty of this office to 
certify concerning the validity of title. A strict observ- 
ance of them will greatly facilitate the examination, as 
well as tend to correct conclusions: 

I. The deed from the vendor to the United States and 
their assigns must be acknowledged according to the laws 
of the State, District, or Territory where the land lies. 

II. A plot or draft of the land should be furnished, 
showing the boundary lines, their courses and distances, 
and the adjoining owners, streets, rivers, or other waters. 

Ill. Where the property proposed to be sold consists of 
more than one piece, the titles to which are derived through 
diiterent persons, the dividing lines must be traced on the 
draft, and the separate pieces distinctly marked. 

IV. It is necessary to have an accurate and full abstract 
of the title, showing its transmission from the original 
source to the vendor, with each transfer noted in the 
proper order of time, the name of each grantor and grantee 
written at length, with dates showing when the several 
conveyances were executed, acknowledged, and recorded. 
This abstract must note every fact on which the validity of 
the title depends, whether it be proved by matter of record, 
by deed, or en pais. 

V. The abstract must be verified, by being accompanied 
either with the original documents it refers to, or else with 
copies legally authenticated. 

VI. The title papers must all be marked with numbers 
corresponding to the numbers under which they are 
arranged in the abstract. 

VII. When an estate in the land has passed by devise, 
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the will and the probate must be shown, and if the devisee 
is not named, proof of his identity will be required. 

VITI. Where it has descended from an intestate ances- 
tor to his heirg, satisfactory proof of the condition and 
number of the decedent’s family must be given. 

Tx. If the estate has passed by a judicial sale, or by a 

salé under the order of any court, or if it has been divided 
by proceedings in partition, the regularity of the sale or 
partition must be shown by a copy of the record. 

X. The foreclosure of a mortgage can be shown only by 
an authentic copy of the proceedings had for that purpose. 

XI. When the wife of a grantor has not joined in a 
deed, some evidence must be given that he was unmarried 
at the time, or that his wife is since dead. 

XII. If the grantor be 9 woman, it must be shown that 
she was unmarried at the date of the deed from her. 

XII When ¢ deed is executed by the heirs of a person 
within twenty-one years after his death, evidence will be 
required to show that they were of full age at the time of 
the grant. 

XIV. When the title has passed through a corporate 
body, the charter must be produced, and the authority of 
the officer who granted away the estate must be shown. 

XV. When the estate has been conditional, it will be 
necessary to furnish clear proof that the conditions have 
been fulfilled or lawfully excused. 

XVI. When the title depends on statute law, other than 
the public laws of the United States; upon a local law, 
differing from the general rule of the common law; upon 
a public document, or upon history, the books relied on to 
establish it should be accurately referred to, and the page 
noted. 

XVII. Presumptions arising from lapse of time will be 
allowed the weight given to them by the judicial tribunals 
of the State where the land lies. An apparent defect in 
an old deed need not be explained, if the possession of the 
property has been according to such deed for thirty years 
or upwards. 

34 
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XVIII. A title offered to the United States will not be 
regarded as invalid on account of an outstanding title 
which has been barred by a legal limitation. But in all 
cases where time is relied on to extinguish an outstanding 
title, the party must show by clear proof, not only an ad- 
verse possession for the full period, but also that there are 
no persons who have rights et may be saved by except. 
ions to the statute. 

XIX. Before sending the papers to this office for exami 
nation, they should be submitted to the attorney of the 
United States for the district in which the land lies, It 
will be his duty to certify an opinion on the whole title, 
and to state particularly whether the local laws are cor- 
rectly given, the papers properly authenticated, and the 
facts established by satisfactory proof. 

Very respectfully, 
J. 8. BLACK, 


INDEX. 


ACCOUNTS AND ACCOUNTING OFFICERS. 


1. 


10. 


11. 


An Indian agent while in the service was robbed and murdered. He 
was behind in his accounts, but Congress, taking no notice of these 
facts, directed that his widow should be paid two thousand dollars, as 
indemnity for the money of which he was robbed and as pay for his 
undrawn salary: Held, That, 

(a.) The widow is entitled to the whole two thousand dollars, Con- 
gress having declared that she should have it. 
(5.) Ilis sureties may, nevertheless, deduct the amount of his un- 
drawn salary from the amount for which it may hereatter 
appear that they are liable, 43. 


. The Third Auditor, in adjusting, under the act of 1849, a claim for the 


value of a horse lost in tho service of the United States, has the right 
to go behind the settlement of the paymaster, after the Second Comp- 
troller’s approval thereof, 151. 


- The act of Congress does not confer upon the Auditor a general power 


of revision over all the accounts of the claimant, and over al pay 
ments allowed to him for forage, for other horses than the one dead 
lost, or abandoned. Jodid. 


. Under the act of May 4, 1857, for the relief of the Clerk of the House of 


Representatives, that officer is entitled to credit only for those extra 
allowances that were both authorized by the House and approved by 
the Committee of Accounts, 172. 


. An accounting officer has undoubted power to disallow a fee charged by 


@ person who is not an officer, and who had no right to perform the 
services for which he seeks to be paid, 268. 


. Under a joint resolution of Congress, directing the head of a department 


to adjust certain accounts, his authority and duty are confined to the 
accounts specified, 270. 


» Under the act of March 3, 1859, appropriating for the payment to the 


State of Minnesota, for expenses incurred by Captain Starkey’s com- 
any of Minnesota volunteers, called out by the Governor of the 
ferritory, @ sum of money, or so much thercof as may be necessary, 

the accounting officers of the Treasury are to determine, before any 
ayment is made, what amount the State is entitled to receive, 395. 


. The act of May 9, 1860, authorizing the Third Auditor to cause the 


account of George Stealy to be settled on principles of equity and jus- 
tice, gives exclusive jurisdiction over the subject-matter to thas olicer, 
without any appeal to the Secretary of the Treasury, 430. 


. The requirement that the settlement should be made upon satisfacto 


‘vouchers,’ does not pus the introduction of any kind of evi- 
dence, showing that the party is entitled to the credit he demands. 
J bid. 


“ Justice’ in statue means legal justice, and‘* Equity” means that 
moditication of rigid legal rules which a chancellor would apply to 
the matter. Ibid. 

The joint resolution of June 15, 1860, relating to the settlement of the 
account of W. H. De Groot, makes the Secretary of War a judge 
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12. 


13. 


between De Groot and the Government, with power to see him paid 
the money actually expended by him, and to indemnify him for such 
other losses, liabilities, aad damages as he had suffered or incurred. 
479. ; 

Congress having declared that he should be paid his expenses, the Sec- 

_ retary has no authority to inquire whether he had any legal right to, 
that reimbursement or not, but simply toascertain the amount. J bi-/. 

In ascertaining the other losses, the pseditne is confined to the prin- 
ciples of justice and equity, and cannot make an allowance for any 
thing but an infraction of his legal rights. Ibid. 


14. Justice is law. Equity is law, with that modification of legal strictness 


15 


16 


17 


. Which a chancellor administers, but it never includes the recognition 
of an essential right which the law does not sanction. Ibid. 

. If De Groot had a valid subsisting contract which the Government re- 
pudiated without cause, he is entitled to all the gains he would have 
made by its completion. J bid. : 

. The Government having made a contract with certain parties, (Degzes 
and Smith,) for whom others (Mechlin and Alexander) became sure- 
ties, and the principals having failed, the sureties employed De Groot 
as their agent to execute the contract, and gave him authority to 
receive the price of the brick in their names, without any assignment 
of the contract: it was held, that De Groot was not made 9 contractor 
with the Government, and had no right, as against the United States, 
to the profits of the contract. Ibid. 

. On March 3, 1857, by effect of the joint resolution of that date, the 
contract for manutacturing brick for the Washington aqueduct was 
rescinded, with the full consent of all parties concerned; and the Gov- 
ernment was thereby relcased from obligation to pay for any bricks 
which the parties could have made after that date. Ibid. 

. The accounting officers had no authority in 1850 to reopen the ac- 
counts of Captain Heintzelman without his consent, after they had 
been finally and conclusively settled by the proper department in 
1847, and charge him with a sum of money behind his back and 
without notice to him, 505. 


ACTS OF CONGRESS. 


1 


. The acts of Congress, as they stand approved by the President, and 
enrolled in the Department of State, are conclusive evidence of the 
written law, 1. 


2. Neither the journals of Congress, nor any other species of extrinsic evi- 


3 


dence, can avail to strike anything out of the acts passed, or inter- 
olate anything intothem. Jbid. 

. Where an act of Congress was passed, approved, and enrolled, requir- 
ing payment of money out of the treasury to a citizen, such payment 
cannot be refused on the ground that the law as it passed was coupled 
with a condition which, by accident or design, was left out of the 
enrolled bill. did. 


4. Where the Secretary of the Treasury suspended the execution of a law 


for that reason, and the party entitled to the money made an abortive 
ana to comply with the alleged condition, he was not thereby pre- 
vented from afterwards demanding his rights according to the law as 
it stood enrolled. did. 


5. Where the expressed object of shed dean the law was to give Congress 


an opportunity to correct the supposed error or fraud, and three sese 
sions of Congress passed without such correction, after the facts were 
communicated to both Houses, the law ought to be executed without 
further delay. J bid. 


6. An act of Congress which authorizes payment to an officer for his acr- 


vices from the Ist day of January, 1835, to the 30th of June, 1838, 
will not authorize a payment for service rendered in 1858, however 
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robable it may be that the word “thirty” was written by mistake 
or “ fifty,” 60. | 


APPOINTMENT. 


1. When there is a vacancy in the office of district indge, the circuit judge 
cannot designate a district judge to hold court in that district, the act 
of Congress only authorizing such designaton in cases of sickness or 
other disability, 131. 


APPROPRIATIONS. 


1. An appropriation of $200,000 for providing arma and equipments for 

.the whole body of the militia, either by purchase or manufacture, 

authorizes the use of the money in the manufacture of arms at the 
national armories, 16. 

2. The fourth section of the appropriation act of June 14, 1858, does not 
affect the carrying of mails destined for ports of the United States, and 
not subject to sea postage, 179. 

8. The third section of the act of June 14, 1858, appropriating, for trans- 
diene of the mails from New York, via Southampton, to Havre, 

uring the year ending June 30, 1859, any money in the treasury 
arising from the revenues of the Post Office Department, has no apphi- 
cation to a contract made subsequently to the date of the act; but 
payment for service under such a contract may be made out of any 
unappropriated moneys under the fourth and fifth sections of the stat- 
ute, 340. 

4, Where an act of Congress authorized the Secretary of War to report; 
how much was due to. a claimant, not exceeding twenty-five thousand 
dollars, and directed the amount to be paid out of the treasury, and 
the then Secretary of War reported as due to the claimant the sum of 
eighteen thousand dollars, which was paid: it was held, that the ap- 
propriation was exhausted when the amount awarded was paid, and 
that a succeeding Secretary had no jurisdiction to award the claimant 
an additional amount, 451. 


ARMY. 


1. Assistant professors at the Military Academy are entitled to the ‘ quar- 
ters’ of captains, 284. 

2. The word “emolument,” in our military statutes, includes every 
allowance or perquisite annexed to an office, for the benefit of the 
officer, and by way of compensation for services. Jdid. 

3. An assistant quartermaster, with the rank of captain, appointed under 
section 10 of the act of February 11, 1847, is entitled to the compensa- 
tion previously provided for that grade, and not to that of recimental 
quartermasters appointed under section 4 of the act of 1847, 285. 

4, The two regiments of cavalry, raised under the act of March 3, 1855, 
are a distinct arm of the service, and as such regulate promotions 
therein, 293. 

5. An officer on the duty of awaiting further orders is to be regarded as 
under orders in the line of duty, and is entitled to commutation for 
quarters and fuel under the general Army Regulations, 376 


ATTORNEY GENERAL, 


1. The opinion of the Attorney General, addressed to the Secretary of the 
Navy, is merely advisory, and cannot be regarded as a determination 
of the cage to which it refers, unless it appears from the record that 
the Secretary has adopted the advice it contained, 32. 

2. It is the rule of the Attorney General's office to give advice to an exec 
utive department only in actual cases, where the special facts are set 
forth by the department, 82, 

3, The sient General is not required to write abetract essays On any 
subjects, -Lbid, + : 


= 
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ATTORNEY GENERAL (Continued.) ' 
4. It is not the duty of the Attorney General to give an opinion on a 
uestion touching the private business of individuals, and with which 
the Government has no present concern, 350. 
5. The Attorney General i not give an opinion on an important legal 
ea when it is not practically presented by an existing case be- 
ore a department, 421. 


BOUNTY LANDS. 


1. A land warrant issued after the death of a claimant, who left a widow 
and children, enures to the widow's benefit alone, 243. 

2. Where the deceased claimant was a widow, with two sets of children, 
the warrant enures to the benefit of her heirs or legatees. Ibid. 

3. poe are those who are so declared by the law of the claimant's domi- 
ceil. = Lbid. ; . 

4. Under the act of September 28, 1850, the date of the application is the 
one at which a person claiming as a minor must be shown to have 
been under full age; and where this is established, the right of the 
claimant will not be defeated by obtaining his or her majority before 
the case is finally disposed of, 427. 

5. The act does not vest the right to the warrant for bounty land in the 
child of a minor before his or her claim is filed. did 

6. Minor children born after the date of the act are included within its 
provisions. J bid. 


CALIFORNIA LAND CLAIMS. 


1. Aclaimant of land in California, under a Mexican title, is entitled, under 
the 13th section of the act of March 3, 1851, to a patent, upon show- 
ing that his claim has been finally contirmed, and the survey of it 
ae by the surveyor general, 108. 

Neither the decree of the court, nor the survey, nor the patent, is con- 
clusive upou anybody but the Government and the patentee. bid. 

. Third parties have their remedy by injunction in the Federal courts, and 

by action in the State courts. bid. 

. The Attorney General has no right to interfere, except in the judicial 

investization between the claimants and the Government. bid. 

. Where two grants of land in California lay afoul of one another, the 
claimant who has the prior grant, and obtained the first judicial con- 
firmation, has a title better in law and equity than the other, 397. 

6. In such a case, the surveyor general of California should locate the 
whole of the senior grant as it would have been located if no opposing 
claim to the land existed. bid. 

7. In such a case, the owners of the junior grant are entitled to the residue 
of the land within the limits of their grant, after satisfying the calls 
of the senior grant. Jbid. 

8. The actof March 3, 1851, section 13, authorizes the surveyor general to 
determine, 1n case of conflicting claims to the same land, which of the 
Se has a better right, according to the principles of justice. 

id, 
9. The Secretary of the Interior has no power to review the survey of a 
rivate land claim in California, upon the application of individuals 
interested in the land, after the survey has been approved by decree 
of the district court, 420. 
10. The Jimeno grant, being the elder in point of time, is entitled to a 
reference in location, 527. 

11, A patent should be issued on the Jimeno survey, although the interfer- 
ing Colus survey may have been returned into the district court of 
the United States for the northern district of California. Jdid. 

12. A patent may bo issued to the Jimeno claimants, saving the rights of 
the Colus claimants, if they are willing to accept it. LBid. 


cm wo 


e 


INDEX. 535 


CASTILLERO CLAIM. 


1. In the case of a private land claim in California, based on an alleged 

rant from Mexico, the counsel for the United States should not be 

directed by the President to consent to the adjnission of evidence 
which they beliove to be corrupt and false, 320. 

2. If there are original documents in the archives of the Mexican govern- 
ment which tend to support the case of the claimant, the President 
should not solicit that government to furnish them, but the Govern- 
ment of the United States should wait until that of Mexico shall make 
a voluntary tender of the documents, and then examine into their 

}- character with great care, holding Mexico responsible for any aid she 
oy ey give in support of a false claim against the United States. 
id. 

8. The declaration contained in the tenth article of the treaty with Mexico, 
that no grant whatever of land in California had been made by the 
Mexican government after May 13, 1846, although the same was elim- 
inated by the Senate, and also the terms of the protocol, signed by 
the commissioners on the exchange of ratifications, on May 26, 1848, 
constituted a solemn and impressive averment by the Mexican govern- 
ment that no grant whatever of lands in the territory of Califorma 
had been made after the 13th of May, 1846; and the United States 
cannot, with propriety, ask the Republicof Mexico to assert the valid- 
oy a grant alleged to have been made subsequently to that date. 

id. 


4. The Mexican claimant was bound by the affirmation made by his gov- 
ernment, and should look to it, and not to the United States, for 
redress for the injury, if any, which was inflicted. did. 

5. The affirmation thus made by the Mexican government is overwhelming 
evidence that no grant, purporting to have been made subsequently 
to the 13th of May, 1846, was in existence among the Mexican archives 
at the date of the treaty. bid. | 

6. Although the existence of papers in certain offices of the Mexican gov- 
ernment, supporting such an alleged grant, may have been established 
by the certiticate of American officials, and their genuine character 
proved by the oaths of Mexican witnesses, the experience of the Gov- 
oe in similar cases shows that the claim may be wholly false. 

7. The United States should not permit the confirmation of a spurious 
claim toa mine in California, even though itshould be made to appear 
that the price of the product of the mine has risen and may continue 
to rise in the market in consequence of the restriction of the privileges 
of the claimants. The cause should be determined by the rules of law, 
and not by the principles of political economy. Jodid. 


CESSION OF JURISDICTION. 


1. The general act of the Florida Legislature, passed June 6, 1855, is a 
sufficient cession of jurisdiction over land purchased in that State by 
the Federal Government for public works, 94. 

2. The opinion of Mr, Attorney General Cushing on the same point re- 
affirmed. J did. 

3. The act of the Legislature of Georgia, giving consent to the purchase of 
Blythe Island, in that State, for naval purposes, is sufficient to au- - 
thorize the expenditure of money in its purchase, 129. 

4. An act of the legislature of a State which gives a complete and une- 
quivocal consent to the purchase of land therein by the United States 
for the erection of needtul public buildings is such a cession of juris- 
diction as is contemplated by the joint resolution of September 11, 
1841, 263, 

CITIZENSHIP. 

1. A free white person born in this country, of foreign parents, is a citi- 

zen of the United States, 373. 
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CIVIL WAR. : 

1. The conquest of s country, or portion of a eountry, by & public enemy, 
entitles such enemy to the sovereignty, and gives him civil dominion, 
as long as he retains his military possession. Inhabitants and stran- 

ers who go there during the occupation of the enemy must take the 
aw from him as the ruler eres and not from the government de 
jure, which has been expelled, 140 

2. Civil war is where the people of a country are divided into hostile 

pe who take up arms and oppose one another by military force. 


8. A revolutionary party, like a foreign eye power, is supreme 
over the country it conquers, as far and as-long as its arms can carry 
and maintain it. Ibid. ; 

4. Although it has been doubted whether a mere body of rebellious men 
can claim all the oe of a separate power on the high seas, without 
absolute or qualified recognition from foreign governments, there is no 
authority for a doubt that the parties to a civil war have the right to 
conduct it, with all the incidents of lawfal war, within the territory 
to which they both belong. Jiid. 

5. When during the existence of a civil wat in Pert, American vessels 
found a port of that country and points on its coast where guano is 
dad in the possession of one of the parties to the contest, and 
procured, under its authority and jurisdiction, clearances and licenses 
at the custom house to load with guano, they were guilty of nothing, 
having acted fairly in pursnance of the licenses, for which the other 
party to ae a war could lawfully punish or molest them after- 
wards. 


CLAIMS. 


1, Where a final decision has been made by the proper department against 
one who claims to be a public creditor, such decision cannot be opened 
after a change has taken place in the head of the department, 32, 

2. But a deduction from the pay ofa contractor, made by the Auditor and 
Comptroller of the Treasury, merely upon the er parte recommenda- 
tion of the Postmaster General, is not a judgment against the contractor. 


3, As to the méaning of the words ‘' actual service” in certain acts of 
Congress, 186. 

4. A warrant of attorney to draw money from the treasury upon a claim 
not transferred or assigned, is within the ist section of the act of Feb- 
tuary 26, 1853, and must be executed subsequent to the date of the 
warrant for the payment of the claim, 188. 

5. Warrants of attorney executed before the date of that act are exempt 
from its provisions. J bid. ; 

6. A. B. died, leavin Ago executor. On his death, letters of administration on 
the estate of A. B. were taken ont in the District of Columbia by C. D. 
a creditor, and afterwards letters were granted to E. F., in Kentucky, 
the place of decedent's domicil. Congress directed a sum of money to 
be paid to the legal representatives of A.B. Held, that C. D. was 
entitled to receive the fund, 393. 

7. The holder of an unendorsed pay certificate issued to a soldier is not en- 
titled to payment of the amount, 453, 


COLLECTORS OF CUSTOMS. 
1. A collector of customs may become an informer and receive 2 portion of 
the penalties under section 2d of the act of July 7, 1838, in relation 
to steamboats, and under the acts prohibiting the slave trade, 400. 
COMMISSIONERS. 


1. The district court of the United States for the western district of Vir- 
ginia had power, tinder the act of February 4, 1819, to appoint com- 
mmissioners, 268. oe 
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COMPENSATION. 


"4. The diplomatic and consuldr act of 1855 simply regulated the compen- 
sation of ministers and consuls; dod did not require that they should 
be re-appointed, 89. : 

2. Under that act consuls were entitled to a salary during the time they 
remained at their posts of duty. Ibid. 

3. Under the act of 1856, a consul was to receive a salary not only for the 
time spent at the place of his official duty, but, in addition to that, for 
the time occupied in awaiting his instructions, in traveling to his post 

of duty, and in returning home at the close of his service. J bid. 

4. Under these laws each consul is entitled to be paid for his services 
according to the law which was in force when those services were ren- 
dered, without reference to the date of his commission. did. 

6. The provision in the eighth section of the act of 1856, forbidding the 
allowance of compensation for the time occupied in coming home by a 
consul who shall have resigned or been recalled for any malfeasance 
in office, does not apply to the case of a consul who has resigned or 
been recalled without being guilty of any misconduct. The penalty 
of having to come home at his osvn expense is only to beinflicted upon 
the consul whose misbehavior has obliged the Governmont to recall 
him, or who as i simply to escape a recall which he is conscious of 
deserving. Ibid, 

6. Under the act of April 16, 1818, an officer of the army cannot get the: 
pay of his brevet rank, without sh#wing both that be was on duty and 
that he had a corresponding command, 114. 

7. Although Congress, by the act of March 3, 1839, declared that the act 
of April 16, 1818, should thereafter ‘‘be so construed as to include the 
case of the Adjutant General of the United States,” it was held that 
an officer who, after the passage of the act of 1539, was adjutant gen- 
eral of the United States, with the rank of brigadier general by brevet, 
and afterwards a major general by brevet, and who had no command 
according to such ranks, was not entitled to receive the pay and emol- 
uments of his respective brevet ranks, Jbid. . 

8. The act of Congress, passed 4th August, 1854, and the act of 18th August, 
1856, in respect to the annual salaries of laborers, relate only to persons 
regularly employed for manual labor in the Executive Departments, 


117. 

9, The clerk of the Circuit Court of the District of Columbia is bound by 
law to account for the fees earned and received by himin the Criminal 
Court as well as in the Circuit Court, 136. 

10. An othcer of the army or navy who is dismissed, and afterwards res- 
tored to the same rank which he would have held if not dismissed, 
cannot be paid for the intermediate time, unless by act of Congress, 
137. 

11. The Sergeant-at-Arms of the House of Representatives is entitled to 
compensation for trouble and expense in summoning witnesses before 
committees of the House, 167. 

12. A person who holds both of the offices of clerk of a district court and 
clerk of a circuit court is entitled to the maximum allowance for each 
of them, 200. 

18. Under the act of June 22, 1854, the senna at New Orleans has.a 
right to demand an allowance ont of the postages of his oflico suflicient 
to make up his compensation and expenses, but his special allowance 
cannot otherwise be increased or diminished, 258. 

14. The Florida mounted volunteers, called into the service under a requi- 
sition of the President, of May 28, 1857, are entitled to an allowance 
of forty cents per day for the use and risk of their horses, 309. 

15. Section three of thé act of March 3, 1859, does not require the deduc- 
tion from any officer's sea-pay of money earned by his labor in other 
vocations, 337. : 

16. A secretary of legation is lawfully authorized to act as chargé d'affaires 
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COMPENSATION (Continued.) 
ad interim whenever he assumes the duties of that office in a manner 
warranted by public law, diplomatic usage, and the general instruc- 
tions of the Department of State, 425. 
17, When legally authorized to act in that capacity, he is entitled, under 
ae of August 18, 1856, to receive the pay of a chargé d’ affaires. 
id. 


COMPUTATION OF TIME. 


1. It is the universal rule, in the computation of time for legal purposes, 
not to notice fractions of a day, 131. < 
2. When the law allows a thing to be done within a certain number of 
days, the modern rule in England is to exclude the first day from the 
calculation. J bid. 
8. The American courts have, in innumerable cases, applied the general 
ae that where time is to be computed from an act done, the 
ay on which the act is done shall be excluded, unless it is apparent 
that a different computation was intended. J did. 
4. Though divisions of a day may be allowed sometimes, to make priori- 
ties or give other advantages in private tranactions, they are always 
axcluded in public proceedings. bid. : 


CONSULS. ' 

1. An American consul, under thé act of February 28, 1803, has no author- 
ity by withholding a ship's papers, to compel payment of demands for 
which suit has been brought by a creditor, atter her release on bond 
by the court, 384. 

2. Such consuls, under the 28th section of the act of August 18, 1856, has 
authority to detain the papers of aship to enforce only the payment of 
wages in certain cases and consular fees; but he has not a general 
power of deciding upon all manner of disputed claims against Ameri- 
can vessels, J bid. 

8. Such consul may recover the penalties incurred by the master of a ves- 
sel for neglecting to deposit his papersin a court of competent juris- 
diction, but he has no right to enforee otherwise the payment of the 
penalties. Jbrd. 

4, An American consul in a foreign port has no power to retain the parers 
of vessels which he may suspect are destined for the slave trade, 426. 

5. No more than fifty cents can be charged for certifying invoices, and for 
certifying the place of growth or production of goods made duty free 
by the reciprocity treaty with Great Britain, aikousk such certificate 
my be accompanied by an attestation of the official character of a 
macistrate, and of the value of the goods, 441. 

6. Consuls, as well as consular officers and agents, are subject to this res- 
triction, Ibid. 

7. It applies to all the British North American Provinces included within 

, the reciprocity treaty. bid. 

8. A United States consul, whose salary exceeds $2,500, is entitled to be 
paid his fees as commissioner for taking depositions in an admiralty 
Se in a United States district court, 406. 

9. The penal provisions of the seventeenth section of the diplomatic and 
consular act of August 18, 1856, only apply to the taking of greater 
fees than are allowed by the act itself, and do not therofore extend to 
the taking of greater fees than are allowed by the third section of the 
act of March 3, 1859, 500. 


CONTRACTS. 
1. By the act of May 1, 1820, the power of the Executive Departments is 
- go limited that they can bind the Government by contract only in two 
cases: where the contract is expressly authorized by law, and where 
there is an appropriation made large enough to fulfil it, 18. 
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2. 


In the first place there is an ez iiees power to contract for the work; in 
the second, there is an implied power to contract for 80 much work as 
the appropriation will pay for. did. 


8. If, therefore, Congress appropriates a certain sum to be expended by 


10. 


11. 


12. 


13. 


the Secretary of War for the improvement of ariver, the Secretary 
exceeds his power when he makes acontract for more work than the 
appropriation will pay. Jbid. 


. In such case, after the appropriation is exhausted, the contract is at an 


end. Jbi 


. If another appropriation is made, there must be a new contract for ite 
, 


expenditure. did. 


. The power of an Executive Department to impose fines and forfeitures 


upon their contractors is derived solely from the agreement to that 
etiect in the contracts, 32. 


. The Secretary of the Treasury purchased the site of a custom-house at 


Ogdensburg, but, under the erroneous impression that the duties were 
less than the expenses, inserted in the contract a condition that the 
contract should be void unless Congress should afterwards legalize it. 
Held, That, inasmuch as no act of Congress was necessary to legalize 
it, the contract was binding as it stood, and the condition nugatory, 78. 


. A letter from the Secretary of the Treasury, notifying him of the inten- 


tion of the Government to accept the property and consummate the 
contract when the legal difficulty erroneously la be to exist should 
be removed, is to be construed as an unconditional acceptance. Ibid. 


. Where a building contract provided that nine-tenths of the value of the 


work done and materials furnished should be paid from time to time, 
as the work progressed, it was held that, by the terms of the contract, 
the actual value of the work done and materials furnished should be 
estirnated, and not a sum bearing to that value the ratio of the con- 
a price of the whole work to the estimated actual cost of the same, 
194. 

Where, by a contract to deliver iron pipes to the Government, it was 
stipulated that the delivery should be completed on March 1, 18958 ; 
gat ten per cent. of the price should be retained until the completion 
of the contract, and that the Government might, at any time, for 
delay or non-compliance with the agreement, declare it forfeited, it 
was held, that the failure of the contractors to deliver all the pipes by | 
the time indicated did not work a forfeiture of the money reserved, 
when the Government continued to receive the pipes after the time 
limited for the completion of the delivery, 210. 

Where an advertisement for proposals to furnish coal for the use of the 
Navy Department announced that ‘ the price stated must be for the 
coal delivered on board vessels in the port of Philadelphia,” a part 
whose proposal was accepted is not bound to sign a contract ie - 
ing lim to deliver the coal ‘‘on board of such vessels, or in such places, 
in the port of Philadelphia, as the department may name or indicate,” 
although the advertisement further declared that “it will be stipu- 
lated in the contract that if default bo made in delivering the coal at 
the place and time directed by the department, then and in that case 
the contractor,” &c., ‘‘ will forfeit and pay,” &c,, 371. 

Where, in a contract for the furnishing of flour to the army, it was 
stipulated that the commanding other of the post should reject all or 
any part of the flour tendered, when pronounced by the inspectors ag 
not being in accordance with the contract, it was Aeld, that the de- 
cision of the officer commanding the post was subject to review by tha 
War Department, 389. 

Where, in the same contract, the agreement was to furnish “ good, 
fresh, merchantable, supertine flour, the best that is manufactured in 
the Territory of Utah,” it was held that the contract was complied 
with by 9 tender of ‘ good, fresh, merchantable, superfine flour,” ag 
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those terms are understood in Utah, thongh the flour was not of the 
best quality manufactured in the States. did. 

14. In the execution of a statute authorizing the President to erect a court 
house in the city of Baltimore, it was held to be the duty of the 
President to invite general competition for the contract by an adver- 
tisement to be published for at least sixty days, onder the provision 
in the act of August 31, 1852, requiring all contracts to be advertised 

for that length of time before letting, 407. | 

15. Where, by the terms of a contract for the transportation of supplies to 
the army, a schedule of prices for the carriage of the goods was 
established, varying according to the season of the year, but by the 
literal terms of the instrument the tame of starting was indicated as 
the date to which reference must be made in ascertaining the rate of 
compensation for any single trip, it was Aeld that for trips in which 
the trains that started in the aunrmer were detained by the Govern- 
ment’s agents so long as to be forced to perform the greater part of 
the journey in the time of the year when the difficulties of transpor- 
tation were at their worst, the contractors were entitled to such com- 
pensation as would have been boven if the trains had started at o 
time which, without delay, would have compelled them to travel in 
the inclement season, 444: 

16. Interest is never given by construction under an act of Congress author- 
izing the payment of money out of the Treasury to a citizen, 4419. 

17. Damages for the violation of a contract ought to be such as put the 
injured party in pe Boon & condition as if the covenant had been kept 
by the other. Ibid. 

18. The measure of ‘damages in the ease of a contract of which the party 
was deprived by the Government is the amount which the party would 
have taken for the transfer of his contract to another person, with his 

_ rights and liabilities under it. 3 

19. Where a contractor bound himself to deliver grain at or near Camp 
Floyd, as might be desired, between July 1, 1859, and June 1, 1860, 
and after the delivery of a portion of the grain, the deputy quarter- 
master general refused to receive the remainder within the time speci- 
fied, it was Aeld, that such refusal was a breach of the contract on the 
part ae Government, and that the contractor was entitled to dam- - 

es, 509. 

20, The contractor and the deputy quartermaster general having agreed to 
extend the time for the delivery of the grain to the 30th of June, 1861, 
it was held, that the Secretary of War might permit the execution of 
the agreement, Jbtd, 


COOLIE TRADE. 


1. The Coolie trade is not within the acts of Congress prohibiting the slave 
trade, 282. 


COURTS-MARTIAL. 

1. A naval court-martial may lawfully sentence a seaman to the peniten- 
tiary in the District of Columbia, to be confined at hard labor for three 
years, to be deprived of his pay, and to be marked with the letter D 
on his right hip, 80. 

2. Where charges were Seas against an officer in the army for disobe- 
dience of orders in June, 1856; and in September following, for other 
reasons, he was dismissed the service by the President, no court-mar- 
tial having been ordered to investigate the charges against him, it was 
held, that, on his being restored to the army, he could not be tried or 
the charges pending against him at the time of his dismiseal, after thu 

| lapse of two years since the commission of the alleged offences, 181. 

3. The question, whether an officer who has been dismissed the service is 

liable to be tried by a court-martial for offences previously committed, 
». | Xamined, but no opinion given thereon, did. ; 


if 
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4. There is no law authorizing a court-martial to compel the attendance 
of witnesses who are not in the military service, 311. 

5. Witnesses who are not in the military service cannot be compelled to 
make depositions to be used in evidence before courte-martial on the 
trial of cases not capital. Jdsd. 


CRUISE. 


1. In naval parlance the word “‘crnise” means the whole period between 
the time when a vessel goes to sea and when she returns to the place 
where her crew is paid off, and she is put ont of commission, 370. 


CUSTOM-HOUSE. 


1. Under an act of Congress authorizing the erection of a custom-house 
only at a port where the duties collected are equal to the expense of 
collection, it is enough that the duties at a particular port exceeded 
the expenses during the year in which the law was passed, 77. 


DEPARTMENTS. 


1. Where a contingent agreement was made for the purchase of propery 
by the Secretary of the Treasury, and the same Secretary who made 
the agreement refused to take the property, on the ground that the 
contingeacy had not occurred, and notified the vendor that such was 
the determination of the Government, a succeeding Secretary is not 
authorized to treat the contract as still in existence, 76. 

2. The Secretary of the Treasury has no legal authority to relieve a con- 
tractor on the Washington aqueduct from a bad bargain, either by 
rescinding the contract or by paying him a higher price for his labor 
than what he agreed to take, 80. 

3. The power vested in the head of an executive department to make con- 
tracts for work or materials, does not imply the power to rescind or 
alter such contracts when made. Jdid. 

4. A person intending to make application for a patent asks the Secretary 
of the Interior beforehand whether it will be granted. The Secretary 
is advised to decline giving an answer, 95. 

5. Where the Secretar of e Treasury has made @ contract for the site of 
a court-house, and afterwards refused to take the property for a sup- 
posed defect of title, the contract is at an end, 100. 

6. A succeeding Secretary cannot reconsider the subject, unless upon the 
discovery of new evidence aot produced to his predecessor, nor known 
to the party at the time of the first decision. J bid, 

7. The fact that the former Secretary made his decision immediately pre- 
vious to his retiring from office, will not take the case out of the gen- 
eral rule, or make his determination less binding. did. 

8. The Secretary of War had the power conferred upon him by law to 
make a contract for the sale of Fort Snelling, and having executed 
that power, he was functus officto, 103. 

9. The Secretary has no right to change the terms of the contract in any 

pea whatever. Jdid, 

The bond to be accepted by the Government, ought to be executed by 

the obligees, and not by their attorney, 128. 

11. A power of attorney, not given om account of any valuable considera- 
tion paid to the principal, may be revoked before tho exercise ot 
authority under it. oot 

12. The Department under whose direction a machine, for which a patent 
was issued, was made and used, may legally allow the patentee the 
amount claimed by him as damages for such use, if it is satistied that 
the claimant’s exclusive right as patentee is good, and that the sum 
demanded be fair and reasonable: provided there be any fund under 
ine control of the Department which 1s appropriated to that purpose, 
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13. When a question on a statute made to regulate the conduct of the 
courts arises peace before an executive department, the lead of 
the judges ought to be followed, 268. 

14. When an officer of the United States entered into possession of prop- 
erty, not in virtue of any public power delegated to him by the Gov- 
ernment, or under any contract made with or for the Government, the 
Secretary of the Treasury has no power to protect him in the enjoy- 
ment of such rights as he may have under a private contract of his 
own, 280. 

15. Under the act of March 3, 1819, authorizing the Secretary of War to 
cause to be gold such military sites as may become useless for military 

urposes, the Secretary has power to annul and set aside a sale, made 
y commissioners a ea ar to carry the act into execution, at any 
time before final confirmation by him, for any just cause, 298. 

16. The act of February 26, 1853, regulates the amount of compensation 
pavable to counsel employed by the head of a department, by the. 
agreement between the department and the counsel, 300. 

17. In forming his judgment, the head of a department may submit the 
question to the President, and adopt his opinion as to the proper sum 
to be allowed. Jbid. 

18. When such a submission is made, and the head of the department offers 
to pay the sum fixed by the President and no more, he adopts, as 
his own judgment, the opinion of the President. Jbid. 

‘19. The matter cannot be reopened by a succeeding head of the department 
after it has been thus adjudicated by his penrceedoe Ibid. 

20. Where Congress made a grant to a railroad company of certain lands in 
Minnesota, and repealed the act at the same session, the Secretary of 
the Interior was advised, in the absence of any possession on the part 
of the company of the lands, or trespasses committed thereupon, that 
there was no reason that the United States should consent to bring an 
amicable action to try the title, 317. 

21. In respect to a ciaim tnat scertain patent had been infringed in the 
manufacture of pontoons ior tis use of the army of tho United States, 
it was held, that a report of the Engineer Department, and also of the 
Commissioner of Patents, that the pontoons were not covered by the 

atent in question, constituted sufficient evidence to show there was no 
infringement as alleged, 332. 

22. The Secretary of State must decide, according to his own discretion, 
whether he will press the claim of a citizen of the United States upon 
the attention of a foreign government, 338, 

33. As a general rule, a decision upon a claim made by the head of a de- 
ee cannot be disturbed by his successor ; but where a claim has 

veen referred by Congress to the head of a department, and the de- 
partment gives such a construction to the statute as defeats the claim 
in whole or in part, and Congress afterwards, by reports of the appro- 
pues committees or otherwise, indicates its opinion to be against the 
ecision of the department, the case may be opened, though a chance, 
in the meantime, has taken place in the head of the department, 357. 

24. Such indications of opinion from the legislature are not binding on the 
department, but are to be regarded merely as ground for the recon- 
sideration of the case. bid, 

25. The War Department can properly make no sale of arms, except at 
auction, and on due public notice, 391. 

26. The War Department he the right to supply a deficiency in the allow- 
ance of arms to a State, under the act of April 23, 1808, which oe- 
curred in consequence of a mistake in estimating the number of the 
State militia, 39d. 

27. Though the head of a department has no right to set off one indepen- 
dent claim against another, yet where debits and credits, claims and 
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counter claims, arise between the Government and a contractor out 
of the same contract, he may ascertain both, and regard that party as 
debtor against whom the balance is found to be, 400. 

28. Where a contract was declared to be forfeited by a Secretary of War, 
and the action of the officer was subsequently declared to have been 
illegal by the Court of Claims, a succeeding Secretary was held to have 
the right to open the case for another hearing, to be decided in the 
way which on such hearing should seem right and proper, 422. 


DERELICT. 


1. In the caso of derelict property, saved under no unusual circumstances 
@ moiety is the maximum allowance made to the salvors, 374. 


DISTRICT ATTORNEYS. 


1A saa sromey can receiye only such compensation as the fee bill 
ives, 146. 
2. The services of a district attorney or other counsel, in defending officers 
‘ for official acts, are, and must always be, rendered at the request of 
the head of a department; and the legal compensation allowed for 
such services in the fee bill is such sum as may be agreed on. bid. 

3. The act of August 16, 1856, section 12, was intended to compel district 
attorneys to include in their emolument accounts the fees received 
ae the Government for defending its officers, as well as other fees. 

id. 
4, When the office of a district attorney is so over-burdened with business, 
. the departments may employ other counsel to aid him in defending 
suits against public officers, or may allow him to employ a regular 
assistant at an agreed salary. did. 

5. It is in the discretion of the Secretary of the Treasury to decide whether 
an out-going district attorney shall cease all connection with pending 
suits against collectors; but in some cases it would be wise to employ 
the late attorney as assistent counsel with the incumbent. J bid. 

6. The Secretary of the Treasury has no authority to appoint an assistant 
district attorney at a fixed salary payable out of the judiciary fund, 
164. 

7. The heads of the several departments may retain an assistant for a 
district attorney to aid in the defence of suits against federal officers. 
Ibid 


. §. Such counsel should act under the direction of the district attorney, and 

ae ane compensation should be fixed when he is employed. 

9. A district attorney is entitled to his fee of five dollars per day for the 

time necessarily employed in the preliminary proceedings of a criminal 
prosecution, both before and after the arrest, 170. 

10. A district attorney is to be paid by the day, and not by the caso, for 
services in the examination of persons charged with crime, 242. 

11. He : to be paid his per diem for services before any judicial officer. 
Ibid. 

12. A district attorney is entitled to be paid his per diem for services before 
a person acting as a United States commissioner, although he had not 
been legally appointed, 251. 

13. The acts of an officer de facto are valid in all collateral proceedings to 
which he is nota party. bid. 

14. No district attorney can receive, on any one day, more than one per 
diem for the services of that day, 292. 

15. A district attorney is entitled, under the act of February 26, 1853, to 
mileage only from the place of his permanent residence to the place 
where the court is held, 411. 

16. He is entitled to mileage to and from court, as of right, in all cases of 
his lawful attendance on court at a distance from his place of abode. 
Ibid. 
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17. Travel is not a “service’’ within the meaning of the fee bill of 1853, 
417 


> 


18. The necessary attendance of a district attorney before one court is a 
sufficient cause to rcnder it impossible for him to attend another court 
held in a different place at the same time, 528. : 

19. When the officer and his depnty are both necessarily employed in 
different courte on the same day, they are each entitled to a per diem 
allowance of five dollaxs. Jbed 


DOWER. 
j. Where land has been mortgaged jointly by husband and wife, the wife 
: ety of the equity of peleaipiiaa: after the death of her hus- 
and, 377. 


EXECUTION OF LAWS. 

1. An official act done by the head of a department is the act of the Presi- 
dent, and no appead lies from the former to the latter, 462. 

2. The oversight and inspection of a public work, requiring science and 
skill to construct it, is the appropriate duty of an ones as also the 
disburrement of public moneys applicable to any such work about the 
executuon of which an engineer may beengaged. did. 

3. As commander-in-chief, i¢ is the right of the President to decide, accord- 
ing to his own judgment, what officer shall perform any particular 
duty, and, as supreme executive magistrate, he has power of appoint- 
ment. id. 

4. If Congress should attempt, by a Proven in a statute, to make a mili- 
tary officer independent of the President, he might execute the law in 
disregard of such unconstitutional provision. ded. 

5. The word “plan,” in ell statutes and contracts concerning buildiags 
and public works, when aot otherwise defined, means a draught, 
seth plot, or representation of anything on a plane surface, and not 
a scheme, project, or contrivance of the mind, not put on paper or 
othorwise made visible. did. 

6. The ‘‘suncrintendence”’ of a work, means its oversight, direction, care, or 
inspection, and does not ay the power of contracting for the work 
or paying the hands. Jdrd. 

7. Where Congress appropriated a sum of ey for the completion of a 
public work, to be expended according to the plans of a particular 
oticer, and under his superintendence, it was held, that the statute 
was fully executed by an order appointing another officer chief engi- 
neer of the work, and requiring it to be constructed under the super- 
intendence of the officer named in the statute, and according to his 
plans and estimates. Jbid. 

8. Within their respective spheres of action the Federal Government and 
the government of a State are both of them indopendent and supreme, 
but ench is utterly powerless beyond the limits assigned to it by the 
Constitution, 516. 

9. The President can use his power only in the manner prescribed by Con- 
gress, Ibid. 

10. Where the law directs a thing to be done without prescribing the 
means, the President may use such means as may be necessary and 
propor to accomplish the end of the legislature; but where the mode 
of performing a duty is pointed out by statute, that is the exclusive 
mode. bid. 

11. A port is a place to which merchandise is imported, and from whence 
it is exported, and comprehends the city or town which is occupied by 
those who are engaged in the business of importing and exporting 
goods, navigating the ships, and furnishing them with provisions, as 
well as so much of the water adjacent to the city as is usnally occupied 
by vessels discharging or receiving cargoes, or lying at anchor and 
Waiting for that purpose. Ibid. o & 
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12. The functions of a collector of customs may be exercised anywhere at 
or within the port. He is not confined to the custom house, or an 
other particular spot; but the President may direct duties to be col- 
lected on board of a vessel within the limits of the port. did. 

13. The President has the right to take such measures as may be necessary 
to protect the public property, as well as to retake public property in 
which the Government has been carrying on its business, and from 
which its officers have been unlawfully expelled. did. 

14. By the acte of 1795 and 1808, the President may employ the militia and 
the land and naval forces for the purpose of causing the laws to be 
duly executed; but when a military force is called into the ficld for 
that purpose, its operations must be purely defensive, and the military 
power, on such an occasion, must be kept-in strict subordination to 
the civil authority. Ibid. 

15. If the feeling against the United States in any State should induce the 
federal officers to resign, and render it impossible for the President to 
fill the offices by the appointment of other persons, a military forc» 
would be out ot place, and its use wholly illegal. J did. 

16. If a State should declare her independence, the President would havo 
no power to recognize her independence, or to absolve her from her 
federal obligations. bid. " 

17. Although it is clear that the Constitution does not give Congress power, 
either expressly or by implication, to make war against a State, and to 
require the Executive to carry it on hy force drawn from tbe other 
States, yet that question is one for Congress itself to consider. Ibid. 

18. If it be true that war cannot be declared, nor a system of hostilities car- 
ried on by the Federal Government against a State, it follows that an 
attempt to do so would be, sso facto, an expulsion of such State fror 
the Union; and in that event, it would seem, all the States will be 
absolved from their federal obligations. did. 

19. The General Government may lawfully repel a direet aggression on its 
property and officers, but cannot carry on an offensive war to punish 
the people for the eee misdeeds of their State government, o7 to 
prevent threatened violation of the Constitution, or te enforce an 
acknowledgment that the Government of the United States is su- 
preme. *J did. 


EXPATRIATION. 


1. Any citizen of the United States, native or naturalized, may remove 
from the country, and change his allegiance, provided this be done in 
time of peace, and for a purpose not directly injurious to the interesta 
of this Government, 62. 

2. If be emigrates, carries his family and effects along with him, manifests 
his intention not to return, takes up his residence abroad, and assumes 
the obligation of a subject to a foreign government, this implies a dis- 
solution of his previous relations with the United States, and no other 
evidence of that fact is required by our law. Jdid, 

3. A native of Bavaria naturalized in America may return to his native 
country, and assume his political status as a subject of the king of 
Bavaria, if there be no law there to forbid it. bid. 

4. the Bavarian government may require him to abjure his allegiance to 
the United States in such form as they may choose to prescribe, since 
we, on our part, make our own regulations for the admission of Bava- 
rian subjects as citizens of the United States. did. . 

5. The natural right of every free person, who owes no debt and is not 
guilty of any crime, to leave the country of his birth, in good faith 
and for an honest purpose—the privilege of throwing off his natural 
allegiance and substituting another allegiance in its place—is incon- 
testible, 356. 

@ We take our knowledge of international law, net from the municipal 
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code of England, but from natural reason and justice, from writers of 
Known wisdom, and from the practice of civilized nations; and they 
are all opposed to the doctrine of per etual allegiance. Ibid. 

” In the United States, ever since our independence, we have upheld and 
maintained the right of expatriation by every form of words and acts; 
and upon the faith of the pledge which we have given to it, millions 
of persons have staked their most important interests. L[bid. 

8. Expatriation includes not only emigration, but also naturalization. Ibid. 

9, Naturalization signifies the act of adopting a foreigner and clothing him 
with all the privileges of a native citizen or subject. Ibid. 

10. In regard to the protection of our citizens in their rights at home and 
abroad, we have, in the United States, no law which divides them into 
classes or makes any difference whatever between them. bid. 

11. The theory that a naturalized citizen is liable to be divested of his ac- 
quired citizenship and allegiance if found within the power of his 
native sovereign, though he may claim the protection of his adopted 
country everywhere except in the country of his birth, is without any 
foundation, except the dogma which denies the right of expatriation 
without the consent of one’s native country. id 

12. A naturalized citizen who returns to his native country is liable, like 
any one else, to be arrested for a debt or a crime, but he cannot right- 
fully be punished for the non-performance of a duty which is supposed 
to grow out of his abjured allegiance. id. 

18. A sovereign State who tramples upon the public law of the world can- 
pe excuse herself by pointing to a provision in her own municipal 
code. ‘ 

14, A foreign government cannot justify the arrest of a former subject who 
was naturalized in the United States, by showing that he emigrated 
contrary to the laws of his native country. J bide 


EXTRA COMPENSATION. 


1. The several acts of Congress relative to extra pay and double compen- 
sation for pe service examined and reviewed, 123. 

2. No officer of the Government, having a salary fixed by law or regula- 
tion, or whose annual compensation pepe A the sum of $2,500, can 
receive extra pay or additional compensation for any public service 
whatever, whether it be in the line of his duty or outside of it. Ibid. 

3 No oflicer of the Government can receive the salary of more than ono 
office. Jbid. 

4, Watchmen and messengers are excepted from the foregoing rule. dvd. 

5. A commodore’s secretary cannot lawfully receive any extra allowance 
or compensation, in any form whatever, for any service which it is 
alae Ne him to render either‘ within the line of his duty or outside 
of it, 260. 

6. By decision of the Supreme Court, a person holding two compatible 
offices or employments under the Government is not precluded from 
receiving the salaries of both, by anything in the general laws pro- 
hibiting double compensation; but the prohibition in those laws ex- ” 
tends to every case where the duties for which extra compensation is 
eee ig performed without a regular appointment authorized by 

aw, : . 


EXTRADITION. 


1. The extradition laws do not require the proceedings against a foreign 
criminal or a deserting seaman to be either carried on or approved 
by the attorney of the United States for the proper district, 246. 

2. Ina case of the extradition of a fugitive from justice, the act of Con- 
a ss ae ie a ure eerie issuing of any warrant by the 
state Department, until the facta of the case are judiciall ine 
and cerned. 379. ? J pew: 
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3. Attorneys of the United States in the several districts are not obliged 
by any act of Congress to 7D ta on the Ses of foreign governments 
daaine the extradition of tugitives, and if the minister or agent of 
an accusing foreign government needs legal advice, or desires to have 
a@ case presented to the judicial authorities through the medium of a 
Leta lawyer, he may select whom he pleases for that pur- 

ose, 497. : ' 

4. Bh the extradition treaty between the United States and Prussia, the 
expenses of the apprehension and delivery of a fugitive must be de- 
riche ne party who makes the requisition and receives the fugi- 
tive. id, 

5. Under that treaty, a commissioner or marshal may lawfully demand 
such fees as are usual for analogous services rendered to the United 
States. bid. 


GENERAL AVERAGE. 


1. Where a vessel at sea is in imminent danger, and a part either of the 
vessel or cargo is voluntarily sacrificed to save the rest, and the sacri- 
fice is successful, the portion saved must contribute pro rata to make 
the loss good, 447. 

2. In a case of involuntary stranding, the direct and immediate conse- 
quences which resulted therefrom cannot be brought into general 
average; but the owners of the cargo are bound to contribute by wa 
of general average their proportions of te voluntarily incurred, 
and sacrifices voluntarily made, afterwards by the vessel to avert the 
peril surrounding vessel and cargo. Ibid. 


GRANTS. 


1. The act of Congress passed February 9, 1853, (10 Stats. at Large, 156,) 
granting certain lands to the States of Missouri and Arkansas, for rail- 
road purposes, vests in those States a fee simple, by force of the act 
itself, and without a patent, 41. 

2. The act of August 3, 1854, (10 Stats. at Large, 346,) has no application 
to the lands granted in this case. The definite location of the road 
will locate the grant, and then the title to each particular section will 
be as complete as if it had been granted by name, number, or sec- 
tion. Ibid. 

3. All legislative grants, whether of money or of privileges, are, and ought 
to be, construed strictly against the grantees, 57. 

4. By the act of August 18, 1846, granting to the Territory of Iowa land 
on each side of the Des Moines river, for the improvement of that 
river, from its mouth to the Raccoon fork, the Territory was entitled 
to land only along that part of the river which runs below the Rac- 
coon fork, 273. 

5. All public, especially legislative, grants of property, money, or privilege, 
are to be construed most strictly against the grantees. J bid. 

6. The provision in the acts of Congress establishing territorial govern- 
ments respectively for Oregon and Washington Territories, confirmed 
the title of the St. James Mission to the lands occupied by it in those 
Territories, at the date of either of the acts, 339. 

7. The subsequent declaration of a military reserve, embracing the build- 
ings and enclosed grounds of the mission, could not divest the right 
thus perfected. J bid, 

8. The claim of the mission cannot lawfully extend to the lands or im- 
provements which, at both the dates mentioned, were claimed, enclosed, 
and used by other parties adversely to the church, and which the mis- 
sion had never actually or constructively occupied. J d1d. 

9. When the United States, by a legislative grant, gives land for public 
purposes, all the title which the United States had at the time of the 
grant or may afterwards acquire, vests in the grantee, unless the 
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grantee has done something in the meantime which estops him from 
claiming, 348. 
10. A State to which land is [ aasaes by act of Congress cannot accept the 
benefits of the grant and repudiate its restrictions. J did. 


GUANO ISLANDS. 


1. What facts must be established to justify the President in annexing a 
guano island to the United States, 30. 

2. Manner of proceeding, and form of bond. J dtd. 

3. The act of August 18, 1856, requires, before an island whereon guano 
is discovered shall be deemed as appertaining to the United States, 
that the island shall be taken possession of and actually occupied ; 
conditions which are not complied with by a mere symbolical posses- 
sion or occupancy, 364. 

4. No claim, under the act of Congress, can have any earlier inception than 
the actual ey of guano deposit, possession taken, and actual 
occupation of the isiand, rock, or key whereon it is found. bid. 

5. In determining the proper party to give the bond required by the act of 
Congress, the political department of the Government can only look 
to the party complying with the conditions of the statute, without 
considering the legal or equitable rights of other parties to share in 
the profits of the speculation, which are to be left for the determina- 
tion of the proper judicial tribunals. J dtd. 

6. The President has no power to annex a guano island to the United 
States while a diplomatic question as to jurisdiction is pending between 
this Government and that of a foreign nation, 406. 


HORSES LOST IN MILITARY SERVICE. 


1. The Government may have the “use” of a horse when it is not actively 
employed in any military expedition, 151. 

2. An infantry or mounted soldier, residing at one place and discharged 
at another, may receive his daily allowance for every twenty miles 
between the two places, without incurring any obligation to go tothe ' 
former. The cavalryman may sell his horse the day after he is paid, 
without incurring any liability to return the sum allowed as commu- 
tation for forage on the journey home. Jdrd. 

3. The word “mounted” does not necessarily imply that the soldier is 
either on his horse or with his horse. It indicates the general character 
of the corps or service. bid. : 

4, If a soldier chooses to accept commutation instead of forage, he cannot 
recover compensation for the horse which he may starve by his mis- 
taken economy. dtd. 

5. Under the act of March 3, 1849, the fact of a payment having been 
p.ade to a soldier as a mounted man, after the loss of his horse, is not 
conclusive evidence that he was remounted during the time for which 
he was paid, 185, 

6. Under the act of March 3, 1849, mounted volunteers are entitled to 
compensation for horses lost or destroyed by unavoidable accident 
while in the service of the United States, 334. 

7% The reccipt of commutation for forage is not conclusive evidence that 
the soldier had previous] elected to take it; but it throws on him the 
burden of showing that he could not obtain forage in kind. J id. 


HOUSE OF REPRESENTATIVES. 


1. The Committee on Accounts of the House of Representatives has exclu- 
sive and final juriediction to audit and settle accounts chargeable upon 
the contingent fund of the House, 167. 

2. Such accounts are not open to inquiry before the Auditor and Comp- 
troller of the Treasury. J bid. 
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INDIANS AND INDIAN TREATIES. 


1. In the treaty with the Delawares, a provision was inserted, that there 
shall be confirmed by patent to the Christian Indians, subject to such 
restrictions as Congress may provide, a quantity of land equal to four 
sections, upon certain conditions, which were complied with. No 
restrictions were imposed by Congress, and the Christian Indians, 
desiring to sell the land, made application for a patent. 

Held, that, 

(a.) A patent for the four sections of land mentioned in the first 
article of the treaty with the Delawares should be issued to the 
Christian Indians in the common form. 

(5.) Such patent will enable the patentees to hold the land, not by 
the original title of the Delawares, but as absolute owners in 
fee under the United States. 

(c.) The rights which patentees would otherwise have to alien their 
lands may be restricted by act of Congress after the patent shall 
issue as well as before. 

(d.) No such restriction can be rightfully made if it would have the 
effect of invalidating the title of a bona fide purchaser by a legal 
conveyance from the patentee. 

(¢.) The title of the Christian Indians will not be vested in ‘the 
individuals comprising the tribe called by that name, as tenants 
in common, but in the tribe itself, or nation. 

¢f.) No private person can procure a conveyance from the tribe, or 
even negotiate with it for that purpose, without making, him- 
self an offender against the act of Congress of June 30, 1834. 

(g.) The tribe may part with its lands by a treaty or convention, 
pursuant to the Constitution and the law, 24. 

2. The treaty with the Wyandots requires that certain funds of that tribe 
shall be invested in United States stock, and the act of 1841 contains 
the same command, 44. 

3. The funds of the Wyandots can, therefore, not be invested otherwiee 
than in stock of the United States, though the high price which that 
stock commands in the market may justify the Secretary of the Interior 
in not making any investment at all for the present. Jbid. 

4. The treaty with the Delawares requires the investment to be made “in 
safe and profitable stocks.” Any stocks which come up to this de- 
scription may be taken for them. oid. 

5. Where a certain class of Indians were entitled to a certain sum per head, 
but the appropriation is not large enough to pay all of them, it must 
be divided pro rata, 48. 

6. The Kansas nation of Indians and the half-breed reservees are in lawful 
possession, and have a perfect right to enjoy the peaceful occupation 
of their lands, 110. 

7. The power of the Government ought to be used to protect them against 
all lawless trespassers, without reference to the question whether their 
title be a fee or only a usufruct. J did. 

8. The trade and intercourse law, passed 30th June, 1834, is applicable to 
the Indian reserved land in Kanes and Nebraska, and ought to be 
executed for their protection. Jbsd. 


INTEREST. ; 

1. As a general rule, the Government never p s interest upon a debt 
except under a special contract, or a special law expressly providing 
for the payment of interest, 57. 

2. An act of Congress authorizing the payment of interest on a debt, with- 
out fixing any time when it shall cease to be paid, authorizes interest 
to be computed as long as any part of the principal remains unsatisfied. 
Ibid, 

INTERNATIONAL LAW. 
1. Acruiser of one nation has a right to know the national character of any 
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strange ship she may meet at sea; but the right is not a perfect one, 
and the violation of it cannot be punished by capture and condemna- 
tion, nor even by detention, 455. 

2. The party making the inquiry must raise his own colors, or in some 
other way make himself fully known before he can lawfully demand 
such knowledge from the other vessel. bid. 

3. If this is refused, the inquiring vessel ay fire a blank shot, and in case 
of further delay a shotted gun may be fired across the bows of the de- 
linquent. bid. 

4, Any measure beyond this which the commander of an armed ship may 
take for the purpose of ascertaining the nationality of another vessel 
must be at his peril. Jd¢d. 

5. This right of inquiry can be exercised only on the high seas, and no 
naval officer has the right to go into the harbor of a nation with which 
his government is at peace to inquire into the nationality of a vessel 
which is lying there. did. 

6. To make the fire of one vessel into another a piratical aggression within 
the statute of March 3, 1819, it must be a first aggression, unprovoked 

- by any previous act of hostility or menace from the other side. did. 


ISTHMUS OF PANAMA. 


1. The act of the government of New Granada, conceding to a company 
the exclusive right to construct a railroad across the Isthmus of 
Panama, must be construed so as to give that right within the true 
geographical boundaries of the Isthmus, 391. 

2. Those boundaries do not extend on the north to the Costa Rica line, 
nor do they include the Isthmus of Chiriqui. Jbid. 


JURISDICTION. 


1. It may be doubted whether a circuit court has power to send criminal 
ae beyond the limits of the district in which the court is held, 265. 
2. The judicial authority of the United States commissioner to China is 
oo to the five ports mentioned in the treaty with that nation, 
ok. 
3. Under the act of August 11, 1848, the United States consuls in Tarkey 
have judicial powers only in criminal cases, 296. 


KANSAS. 


1, Under the act of Congress organizing the territorial government of 
KXansas, the Governor had three clear days to consider a bill passed by 
the Territorial Legislature, and if he failed to return it, stich bill did 
not become a law unless the Assembly was in session three days after 
the day on which the bill was passed, 132. 

2. After the passage of the act of March 3, 1855, appropriating twenty 
thousand dollars for public buildings in the Territory of Kansas, 
and the act of the Territorial Legislature, passed in pursuance thereof, 
fixing the permanent seat of government at Lecompton, the Terri- 
torial Legisiature had no right to remove the seat of government from 
that town, 271. 

3. Under the act of May 30, 1854, organizing the Territories of Nebraska 
and Kansas, two-thirds of a quorum of the Territorial Legislature 
constitute the majority necessary to pass a bill which the Governor 
has vetoed, 410. 


LANDS, PUBLIC. 


1. Where there is a conflict between two titles derived from the same 
source, either of which would be good if the other were out of the way, 
the elder must prevail, 253. 

2. A ae by Congress does of itself, proprio vigore, pass to the grantee 
on estate of the United States, except what is expressly excepted. 
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3. Under the act of September 28, 1850, granting to the State of Arkansas 
all the swamp lands within her limits, the title vested in the State be- 
fore a patent issued. did. 

4, The general description of all swamp lands within the limits of the 
State, was certain and definite enough for purposes of notice. Lid. 

5. Where Congress, after the grant of Eanlemabar 28, 1850, made another 
grant to the State of Arkansas to aid in the construction of a rail- 
road, under which a part of the lands previously granted under tho 
denomination of swamp lands was included, it was eld, that the State 
took the lands under the first grant. J id. 

6. An act of Congress repealing all laws authorizing the sale of military 
sites which are or may become useless for military purposes, did not 
repeal an act granting to a railroad company the right of way over 
the military reserve at Fort Gratiot, 282. . 

7% Under the act of May 23, 1844, the mayor of a town has authority to 
make an entry of the public lands occupied as a town site as the off- 
cial organ of the corporate authorities, 303. 

& Where a person claiming @ pre-emption right was shown to have located 
Louisiana internal improvement scrip on more than three hundred 
and twenty acres of other land, at the time he made his entry of the 
land in question, it was Acld, that his title thereto was defeated, 49. 

9. By the act of June 15, 1832, ‘ authorizing the inhabitapts of Louisiana 
to enter the back lands,” the right of back pre-emption is not given 
to a person whose front land does not border upon a stream, but is a 
tract through which the stream runs, 511. 

10. The river, creek, bayou, or watercourse must be navigable. J did. 

11. Where entry was made of lands bordering on an unnavigable stream, 
by mistake of law, a patent should not be granted to the claimant. 

bid. 

12. Under the act of June 26, 1856, erroneous or informal entries or loca- 
tions of lands made in ignorance or mistake of matters of law and 
not of fact, cannot be contirmed. Jbid. 

13. The ownership of the front lands on a river, creek, bayou, or water- 
course at the date of the passage of the act of June 15, 1832, is essen- 
tial to the right of back pre-emption, 513. 

14. When the grantor of a claimant of a right of back pre-emption, under 
the act of 1832, was on June 15, 1832, the owner of a confirmed 
Spanish claim, which was not located on the tract in question, front- 
ing on @ navigable stream till the year 1835, it was held, that the 
grantor of the claimant was not the owner of the tract fronting on 
such stream at the date of the statute of 1832. J6id. 

15. The claimants under Spanish grants have no title to any specific tract 
until their grants are lawfully located upon it. Ibid. 

16. The ownership at the date of the passage of the act of 1832, contem- 
plated by the statute, is that of some specific piece of land bordering 
on a navigable stream. bid. 

17. Where a settler made a mistake in his declaratory statement as to the 
particular tract intended to be claimed, but failed for three years to 
make the necessary proof and payment, and during his lifetime the 
land in controversy was granted away by Congress, it was held, that a 
pre-emption entry of his heirs was not confirmable by the Commis- 
sioner of the Land Office, 515. 


MAIL CONTRACTS. 


1. Where the claim of a mail contractor is referred by an act of Congress 
to the Comptroller of the Treasury for an adjustment of the damages 
which he alleges have been occasioned by the abrogation of the con- 
tract, the Postmaster General has a right to he heard before the 
Comptroller in vindication of the acts of his a eae 10. 


2. Having such right to he heard, the Postmaster General may take the 
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advice of the Attorney General upon any question of law involved in 
the case. J bid. 

3. A contract with the Postmaster General for carrying the mail to a 
forcign country, which by its terms is to commence when it is rati- 
fied by Congress, and to be void in case such ratification is withheld, 
re not bind either party until the ratification stipulated for is given. 

bid. 

4. In such a case, if Congress does not ratify the contract, the contractor 
has no right to carry the mail, and the Postmaster General has no 
lawful authority to permit letters or packages to be transported by 
him from one post office to another. J bid. 

8. Such a contract does not bind the Postmaster General who makes it, 
or his successor, to recommend the ratification of the contract to Con- 
gress. Ibid. 

6. If the Postmaster General be of opinion that such a contract is unwise 
and impolitic, it is his duty to denounce it as such in his report. did. 

7. Neither the expression of un opinion in favor of such a contract by the 
Postmaster General, nor his order to the postmasters not to delrver 
mail matter to the contractor, can be eoparded as a bargain, rescission, 
or violation of the contract. J id. 

8. If the act of Congress requires the comptroller to adjust the damages 
due on account of the abrogation of the contract, those words do not 
require him to regard the contract as having been abrogated or vio- 
lated, when in point of fact it was faithfully kept, and all its condi- 
tions performed by the Post Office Department. bid. 

9. Such claw authorizes the Comptroller to award damages exclusively 
for the abrogation of the contract, and if it never was abrogated, wu. 
damages at all can be allowed. bid. 

JO. Collins & Co agreed with the Navy Department to build a certain num- 
ber of steamships, and to carry the United States mails upon them. 
The ships were Built accordingly. But some of them were wrecked ; 
and in place of one of them an inferior vessel was substituted, with 
the consent of the Secretary. Held, that nv deduction could lawfully 
be made from their pay for carrying the mail on this account, 32. 

\1, The contract containing no provision for any forfeiture of pay except 
when a whole trip was lost, the slowness of the voyages did not justily 
a deduction, provided they were regularly made. J d:d. 

32. The loss of the vessels that were wrecked did not justify a deduction, 
because Collins & Co. complied with their contract in building them, 
and were not insurers of them against the perils of the sea. /lid. 

13. Under a contract for carrying the mails between Cairo and New Orleans, 
agreeably to a schedule appended, which regulates the time of arrival 
and departure only at the ends of the route, the Postmaster General 
cannot be required to deliver the mails in Memphis at a particular 
hour of the day, 252. 

14. Under the act of March 3, 1845, the maximum allowance for the con- 
vevance of any number of mails in the daytime is three hundred 
dollars per mile, 295, 

15. Where ole were invited for carrying the mail on a certain route, 
and the contract was awarded to certain partics who afterwards 
transferred it to others who were simply competitors at the bidding 

for the contract, it was held, that the Besiuiaste: General had no au- 
thority to annul the contract under the statute providing for the 
dismissal of a mail contractor who shall have combined to prevent 
bidding for a mail contract, 331. 

16. Where a statute authorized the Postmaster General to contract for the 
conveyance of the entire letter mail from a point on the Mississippi 
river to San Francisco for six years, at a cost not exceeding three 
hundred thousand dollars per annum for semi-monthly, four hundred 
and fifty thousand dollars for weekly, or six hundred thousand dol- 
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lars for semi-weekly service, to be performed semi-monthly, weekly, 
or semi-weokly, at the option of the Postmaster General; and where, 
in pursaance of the statute, a contract was made by the Postmaster 
General with certain parties for that service, who agreed to perform 
it semi-weekly for the allowed maximum compensation, but which 
contract made no provision for any reduction of the service, nor for 
the carriage of the mails according to any other schedule; it was held, 
that the Postmaster General had no legal right to reduce the amount. 
of service, and the compensation with it, below what was stipulated 
for in the contract, 342. 


MARSHAL. 


1. Where a temporary appointment of United States marshal has been 
made by the President, the recital in the official bond should be in 
conformity with the nature of the appointment, 53. ~ 

2. Where the marshal of a Territory expended upwards of twenty thous- 
and dollars in carrying the judges to the courts with a guard, hecan- 
not be allowed sac expenses, either by the accounting officers or by 
the President, under the act of 1852, 73. 

3. The expenses of a judge in traveling to his courts are his own expen- 
ses, and not those of the marshal, and are, therefore, not properly 
incurred by 8 ministerial officer in the execution of the law. Jbid. 

4. No marshal of a district can be allowed in his accounts for the expendi- 
ture of more than twenty dollars for furniture, and fifty dollars for 
rent, unless previously to the expenditure he obtain the approbation 
of the Secretary of the Interior, 98. 

. The Secretary has no authority to give the approval after the expendi- 
ture is made. J did. 

. The powers of the Secretary in this respect are not enlarged by the law 
which authorizes an appeal to him from the accounting officers. did. 

. Aimarshal is chargeable with all the fees which accrued to him, whether 
they were actually collected or not, 176. : 

. He may entitle himself to a credit for such of them as he shows that he 
could not recover by any reasonable effort. did. 

. A marshal of the United States is entitled to compensation for serving 
® subpoena in @ criminal case on a witness beyond the limits of his own 
district, and also for executing an attachment on the same witness for 
failing to appear, 205. 

JO. The President may make such regulations as he deems expedient for the 
keeping, support, and removal of negroes captured and delivered to a 
marshal of the United States, under the acts of March 3, 1819, to pro- 
bibit the slave trade, 302. 

11. He may allow compensation to the marshal for the duties required of 
him beyond his commissions for disbursements, and such compensation 
is payable out of any appropriations to carry the act into effect. bid. 

12. The marshal’s accounts are not required to be certified by a judge under 
the act of August 16, 1856, nor to be taxed under the act of August 31, 
1852, but should be certified and taxed in accordance with such 
regulations as the President may deem expedient for their authentica- 
tion. Lbid. : 

18, The compensation is to be made in accordance with the regulations pre- 
scribed by the President for the safe-keeping, support, und removal of 
the negroes, and not by analogy to any fees prescribed by the act of 
February 18, 1853. Ibid. 

14. The judiciary fund is not applicable to such charges, and they can only 
be paid out of a specified appropriation by Congress for the purpose of 
carrying into effect the act to prohibit the slave trade. rd. ; 

15. The surcties of the marshal of Utah need not be residents of the Terri- 
tory, 429. 
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MINISTER, PUBLIC. 

1. If a slave, employed by the representative of a foreign government 
without the owner’s authority, be reclaimed by the owner with or 
without legal process, the reclamation is not a breach of diplomatic 
privilege, 7. ; 

2. For injuries done by private persons to the representatives of foreign 
governments, the Government of the United States affords redress 
through its judicial tribunals. bid. 

3. The Executive Department has no power to redress such injuries. J6id. 

4. The absence of a minister resident from his post, with permission of the 
President, is not an offence for which his salary, during the time of 
the absence, is to be withheld from him, 138. 

5. The act of 1856 does not forbid an absence of less than ten days with- 
au permission, or of more than that time with leave of the President. 

bid, : 

6. A public minister, who was at home at the time of his recall. and who was 
paid his salary down to the date of his recall, is not entitled, in addi- 
tion, to compensation for such further time as would be necessarily 
spent in coming home from the seat of his mission, 261. 


OFFICERS. 

1. When an officer of the United States is sued for the performance of his 
duty, the Government is bound to protect him by paying the costs of 
his defence. If he defends himself and proves upon his trial that be 
was executing the law or the orders of his superior, his expenses 
ought to be reimbursed to him, 51. 

2. Under the act of 1852, extraordinary expenses of a ministerial officer 
in the execution of the law cannot be allowed by the President, unless 
such expenses be regularly taxed ; and taxation is not legal or regu- 
lar unless it be made in and by the proper court, duly organized, with 
@ quorum of judges on the bench, in regular session, and a record is 
made of their decision, 73. 

3. The appointment of a commissioned officer is not perfected, and is 
entirely within the power of the President, until a commission is 
issued, 297, 

4. Under the act of January 31, 1823, the President has power to dismiss 
a defaulting officer without first giving him notice of the charges re- 

orted against him, 313. 

5. the acts of an othcer de facto are always held to be good where the 
publ or third parties are concerned ; and the legality of his ay point- 
ment can never be inquired into except upon quo warranto, or some 
other proceeding to oust him, or else in asuit brought or deiended by 
himself, which brings the very question whether he was an officer de 
jure directly in issue, 432, 


PARDON. 

1, A person disfranchised as a citizen, by conviction for crime, under the 
laws of the United States, can be restored to his rights by a pardon 
issued before or after he has suffered the other penalties incident to 
his conviction., 478. 


PASSPORTS. . 
1. A passport issued by an unauthorized pocns substantially in the form 
used ie the State Department, is within the letter of section twenty- 

three of the act of August 18, 1856, 350. 

2. The prohibition contained in that act is not confined to the issuing and 
verifying of such A Neve dea or certificates in foreign countries, but 
applies equally to State and Federal functionaries residing here. Ibid. 

3. mPa per enn be issued to any other than a citizen of the United 
States. id. 


~ 
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4. There is no form of certificate in the nature of a passport which can be 
issued lawfully by a State officer. bid. 


PATENTS FOR INVENTIONS. 


1. The payment of a duty upon a patent or caveat to the credit of the 
Treasury is not a pledge or deposit of the money, but an absolute and 
unconditional payment, 64. 

2. If the patentee or caveator afterwards demands the money to be repaid 


* to him, he must show that his demand for it is founded on some law. 


within whose terms he can bring his case distinctly and clearly. id, 

3. There is but one provision in the act of July 4, 1836, authorizing a duty 
once paid to be refunded, and that is found in the third sentence of the 
seventh section. bid. 

4. That sentence authorizes twenty dollars to be returned, not to a caveator, 
nor one who has made an ‘incomplete application,” but to a person 
who has made an application which is perfect enough to be examined, 
and which, in point of fact, has been examined and rejected. bid, 

5. It follows that a party who merely files a caveat, paying the legal duty 
of twenty dollars, cannot withdraw the caveat and demand a return 

-of ten dollars. bid. a 

6. A new and useful machine invented by a slave cannot be patented, 171. 

7. Drawings accompanying an application for a patent may be signed 
either ie the inventor or by any person he may authorize, 378. 

8. When the inventor of a machine, before a patent issucs to him, makes 
a full and complete assignment of all his right to another, the assignee 
is entitled to have the patent issued in his own name: but, where the 
assignment of the inventor's right is only partial, although the parts 
i ee be very small, the assignee has no legal claim to the patent, 

03. 

An inventor stipulated with certain parties that they should have the 
exclusive use and ownership of any and all inventions which he might 
thereafter make for the cleaning of rice, in any and all ‘‘ countrics,” 
in which the parties then were, or might thereafter be, interested in 
four other patents taken out by the inventor. In three of the other 
previous patents the parties had an interest coéxtensive with the Uni- 

~ ted States; in the fourth, ry. had an interest throughout the United 


so 


States, except the cities of New York and Boston. Afterwards the 
inventor made another machine for cleaning rice: Held, that, under 
the contract mentioned, the assignees were entitled to have the patent 
for the new machine issued in their own names. Jbid. 


PENSIONS. 


1. Where a revolutionary soldier, who has performed services which would 
have entitled him to a pension, has died without being placed on the 
ea list, neither his children nor grandchildren are entitled, after 

is death, to make the application, aud et the pension which he might 
. have got by taking the proper steps in his lifetime, 83. 

2. The same rule is applicable to the case of a revolutionary soldier's 
widow who has died without being on the pension list, and whose 
children or grandchildren make the application in her right. bid. 

3. The acts of July 29, 1848, February 3, 1853, and August 5, 1854, do not 
authorize the payment of a pension to a widow for the period em- 
braced by her second coverture, 247. 

4. The five years’ half-pay granted to widows, under the act of February 
3, 1853, commences at the time of the deaths, respectively, of the de- 
ceased officers or soldiers, 277. 


POSTMASTERS, 


1. In what cases postmasters shall be held, and in what cases not, for 
stamps sent to them, and not sald or returned ta the department, 105, 
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POST OFFICE. 

1. A person who intends to make the carrying of letters periodically for 
hire his regular business, or part of his business, in opposition to the 

ublic carriers, is legally incapable of receiving authority to take 
Fetters out of the post office for that purpose, however such authority. 
may be attempted to be conferred, 161. ° 

2. Under the act of August 30, 1852, the publisher of a weekly newspaper 
has no right to send through the mails free ef postage newspapers de- 
liverable to resident subscribers, 477. 

POST OFFICE DEPARTMENT. 

1. It is the duty of the Post Office Department to take into ita possession 
all money known to be stolen from the mail, and restore it to the 
rightful owner, 70. : 

2. When the officer who arrests the thief takes the stolen money from him, 
he has no right to hold it against the demand of the Post Office De- 

artment, on the pretence that it is not absolutely and positively 
identified by the parties who claim to be its rightful owners. J bid. 

3. Where the fact of the theft is established, and the circumstantial evidence 
makes it reasonably clear that the money found upon the thief was tha 
money stolen from the mail, the officer cannot legally detain it. Jdzd. 

4. The Post Office Department has no power, without authority of law, to 
enforce a rule, that bids for carrying the mails should not be with- 
drawn after a certain time, whether accepted or not, 174. 

5. A promise not to withdraw a proposal before the Department decides 
upon it is not binding in law on the bidder. bid. 

6. A bid may be signed by the party without writing his name at the foot 
of the instrument. id, | 

7. A withdrawal of a proposal must be notified. bid. 

8. After the date of the act of March 3, 1859, and the removal of the post 
office at Boston from State street, the Postmaster General had no au- 
thority to restore the office to State street until the indemnity provided 
for in the proviso to the seventh section of that act was furnished, 315. 

9. The authority of the Postmaster General to pay for the mail service, 
specified in section 5 of the act of June 14, 1858, out of any money 
not otherwise appropriated, is plain, positive, and independent of any 
limitation in the act of July 2, 1836, 382. 

10. If a mail contractor refuse, after being instructed, to give information 
as to the preparations made by him for the performance of his con- 
tract, his contract may be annulled by the department, 392. 

11. Under the act of June 21, 1860, the Postmaster General is required to 
increase the service on the mail route between Sacramento, California, 
and Portland, Oregon, and raise the compensation therefor, without 
any reference to the mail service from Portland to Olympia, Wash- 
ington Territory, 434, 

12. The Post Office Department has authority to make a regulation which will 

revent the service from being prostituted to purposes of fraud, 454. 

13. It may order the non-delivery of letters addressed to persons under 
names which are known to have been assumed as part of a system to 
defraud the public. dtd. | 

14. But the fraudulent intent in any case ought to be very clear before 
such an order is enforced. id. 

"15. Under the act of January 13, 1857, authorizing the Postmaster Gen- 
eral to execute a contract with certain parties for carrying the mails 
from Cumberland to Greensburg, at the sum of $4,320 per annum, the 
Postmaster General had authority to make a contract with those 
persons in the usual form and with the ordinary stipulations, 500. 

PRESIDENT. 

1. The President may appoint a private secretary, at a salary of $2,500; a 
secretary to sign patents, at a salary of $1,500; and designate a clerk 
in the Land Othce to assist the latter officer, 17. 
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PRINTING. 


1. The act of Congress requires the advertising of the executive depart- 
ments to be given to the two newspapers printed in the city of Wash- 
ington which have the largest permanent subscription, and permits 

_ the President to select a third, Bh. 

2. Where a daily, weekly, and tri-weekly newspaper are printed and 
published in the same office, by the same person, and under the same 
name, pe ae not different papers, but different editions of the same 

aper. : 

3. T a advertici should be given to those papers which have the largest 
‘permanent subscription to all their issues, Jbdid. 


PUBLIC DEBTORS. 


1. The act of 1797 mater proving. that when the estate of a deceased 
debtor to the United States is insufficient to pay all his debts, the 
debt due to theeGovernment shall be first satisfied, does not create any 
lien upon the debtor's property, but merely points out a mode of dis- 
tribution, 28. 

2. The priority of the United States, therefore, cannot reach back over 
any valid lien, whether it be general or specific. Ibid. 

3. Where a collector of customs executed a mortgage upon his real estate to 
indemnify his ‘sureties, and then died insolvent, and in debt to the 
United States, the mortgage to the éureties is valid and effectual 
against the United States. Ibid. 


PUBLIC PROPERTY. 

1. An injunction, or any other judicial process, is not necessary to pre- 
vent a railway company from taking possession of a fort or other 
military Ne pas of the Government. If such an invasion is 
threatened, the officer at the post ought to be instructed to resist it 
by, force, 106. 

2. The commissioners of the harbor of Portland have no authority to pre- 
vent the deposition of stone or other materials deemed necessary by 
the officers of the United States for the construction of a fort on Hog 
Island Ledge, in that harbor, 319. 

8. An officer in command of a military post has the right to protect it by 
force from occupation or injury at the hands of trespassers, 476. 

4. An officer in command of such a post has no authority to lease the lands 
for private puree to persons Who.are not in the employment of the 
Government, bid. 


RANK. 


1. An assistant surgeon in the army was dismissed by the sentence of a 
court-martial. He was subsequently nominated as assistant surgeon, 
and confirmed by the Senate, with a recommendation that he should 
take rank according to the date of his original commission. This rank 
would entitle him, according to the usual rules of promotion, to be 
appointed a full surgeon. But while he was out of the army all the 

aces of full surgeon had been filled by the promotion of his juniors: 

eld, that the promotion of the juniors was legal, and that the oaly 
benefit which the officer in question could derive from his rank was 
the right to be appointed a full surgeon upon the happening of the 
next vacancy, 20. 


RESIDE, CLAIM OF. 

1. A person to whom Congress has authorized the payment of a certain 
sum in satisfaction of an acknowledged debt has an absolute title to 
the money, which no executive officer has authority to resist, 197. 

2. Against a claim so allowed by Congress the Secretary of the Treasury 
cannot set off a debt alleged to be due by the claimant to the United 
States, upon which no suit has ever been brought or judgment recoy- 
ered, and the justice of which is denied by the party. J id. 
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RESIDE, CLAIM OF (Continued.) 

3. The United States, like other creditors, must establish their rights against 
a, citizen by due course of law and before the proper tribunals, there 
being no law which gives to the Secretary of the Treasury the power to 

a udicate upon disputed claims of the Government against individuals. 

bid. 

4. It is especially necessary to observe this rule where the demand of the 
United States is based upon a transaction of remote date, where the 
parties and witnesses are dead, and the papers probably lost or de- 
stroyed. Ibid. 

5. Where a mail contractor, in 1834, drew a bill upon the Post Office De- 
partment which was saan by the Treasurer, this is not bt bik its face 
a contract which makes the drawer primarily debtor to the holder; he 
is but surety for the acceptor, unless it can be proved that he had no 
funds in the hands of the drawee; that he procured the acceptance and 
passed the bill away for his own puke Tbid. 

6. In the absence of any proof, it will be presumed that the bill was not 
accepted for the mere accommodation of the drawer, and that presump- 
tion is strengthened by evidence which shows that about the time when 
the bill is dated a large number of similar bills were drawn and accepted 
in the same way and sold in the market by the Post Office Department 
for its own use. Ibid. 

” If the drawer of the bill was originally liable to the holder, and in equity 
bound to pay it, but it remained without demand and unacknowledged 
in the hands of the holder for more than six years, his liability ceased 
by lapse of time; and if it was afterwards paid by Congress to the 
holder, that fact would not revive the extinguished liability of the 
drawer. Ibid. : 

8. There is no statute of limitations against the Government, and mere lapse 
of time can therefore not be applied as a legal bar to a public claim ; 
but the natural presumption of fact which arises from lapse of time is as 
just an element of decision against the Government as against an indi- 
vidual. dtd. 

9, Where the accounts of a mail contractor have been fully settled, and no 
attempt has been made to disturb them for many years, they are con- 
clusive, and no charge can now be made against hi which ought to 
have been settled then. did. 

10. An act of Congress granting money to one mail contractor, or ordering 
the same amount to be charged upon the account of another, whose ac- 
counts have been long since settled, is void and of no effect as against 
the latter. Ibid. 


SENATE. 
1. The Senate has no power, by a resolution of its own, to direct the pay- 
. ment of the salary of a deceased member to his assignee, 446. 


SHIPS AND SHIPMASTERS. | 


1. The commander of an American vessel is required to deliver his register, 
and other ship's papers to the consul at a foreign port only in cases 
where he is compelled to make an entry at the custom-house, 256. 


SLAVERY. 
1. An act of Congress directed the Secretary of War to settle, upon princi- 
ples of justice and equity, the claim of certain persons named as officers 
musicians, and privates of a militia company in South Carolina, durin , 
the war of 1812, and to pay the amount adjudicated to be due to said 
parties. It was discovered after the award that three of the persons 
named in the act were negro slaves. One of them, Mingal Crawiord 
at the time of rendering the military service, was owned by Gabriel 
Crawford, since deceased, and his administrator claimed the amount 
found to be due to Mingal, who at the time of the adjudication of the 
Secretary was the property of another person: Held, that neither 
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SLAVERY (Continued.) , 


the slave himself, nor his former owner, nor his second master, could 
lawfully demand payment of the sum which was adjudicated to the 
slave, 502. 


SMITHSONIAN INSTITUTE. 


1. The objects of natural ane belonging * to the Government are to be 
placed in the Smithsonian Institution, 46. 


STATUTES. 


1. Implied repeals are not to be favored, 46. 
2. An earlier law is never to be taken as repealed without words to that 
ithe unless they be so inconsistent that both cannot stand together. 
bid. 
. The intent of the legislature must be ascertained from the words of the 
law, without reference to the reports of committees or the speeches 
of members, 57. 

4. The intent of a law is not to be learned by ascertaining the thought 
that may havo been in the minds of those who passed it, unless the 
same thought is expressed in the law itself, 437. 

5. It is an established principle of interpretation that every statute shall 

be confined in its operation strictly to the future. J did. 

. Laws reducing the price of work done for the Government have been 

uniformly construed as operating only upon work ordered after their 

assage. bid. 

nder the act of August 1, 1842, authorizing agents and servants of 

the United States to pass free of toll over the Shenandoah bridge at 

Harper’s Ferry, persons employed at the United States armory are 

entitled, free of toll, to cross the bridge on animals or in vehicles 

belonging to themselves, 475, 7 


TAXATION. 


1. A city has no power to tax United States property within her limits, 291. 

2. A State cannot impose a tax upon the salary of a federal officer, or 
upon the compensation paid by the United Btates to any person en- 
gaged in their service, 477. 


TERRITORIES. 


1. The judges, district attorneys, and marshals of the Territories are not 
required by law to have their residence at any particular place in the 
Territories, 23. 

2. The construction of the acts of Congress, so far as they relate to a Ter- 

° oe properly belongs to the judges of the territorial supreme court, 
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TITLES. 


1. The Chiriqui Improvement Company, in establishing the validity of 
their title to certain lands, coal mines, and privileges in the province 
of Chiriqui, under a proposal to sell the same to the United States, 
must show: 

(2.) That the company, as incorporated by the Legislature of Penn- 
sylvania, is organized under its charter, and that the persons 
proposing to make the sale have a right to convey the property 
of the company. 

(d.) The existence of the grant alleged to have been made by the 
pons of Chiriqui by a properly authenticated copy of it. 

(c.) That the provincial legislature, from whom the company claim 
to have acquired title, had power to make the grant from the 
supreme government, either through a provision of the consti- 
tution of New Granada, or by a special concession of the par- 
ticular lands to the province; and, 

(d.) That the provincial legislature had clear authority to dispose 
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TITLES (Continued.) 
of the mining rights claimed by. the company, the presumption 
being that the sovereign authority over those rights is retained 
by ie sovereign government, 236. 
2. By the law of nations one government cannot enter upon the territo- 
ries of another, or claim any right whatever therein. Jbid. ‘° 
9. A grant of authority by a foreign government to a citizen of the United 
States to improve in a solid manner an old wagon road, so as to make 
it fit for the transit of wheeled carriages, does not comprehend the 
right of making a railroad. oid. 


TREATIES. 

1. Under the treaty with Spain, and the act of Congress which was made 
to carry it out, the apprehension and delivery of a seaman, who is 
alleged to be a deserter from a Spanish ship, is a judicial duty, and 
the State Department cannot change what a judge has done, 96. 

8. To prove the fact of desertion, the treaty requires the exhibition of the 
ship's roll, with the name of the deserter upon it, and this is not met 
by the mere certificate of a Spanish consul. bid. 

8. Under the treaty of 1851 with Peru, the United States are not bound 
to pay a consul of the Peruvian government the value of property 
belonging to a deceased Peruvian, on whose estate the consul was en- 
titled to administer, which may have been unjustly detained and ad- 
ministered by a local public inistrator, 383, 


QJREASURY NOTES. 

1. When a treasury note was stolen after ite maturily from its lawful 
holder, and was subsequently purchased by a party for a valuable 
consideration in the usual course of business, and without notice of 
ons seeker was held, that.the purchaser was entitled to payment af 
the note, : 


VIRGINIA MILITARY BOUNTY LANDS. 

1. A decision, regularly made by the Governor and Council of Virginis, 
on aclaim for military bounty lands, under her laws, is, in its nature, 
as conclusive as if the same jurisdiction had been conferred upon and 
exercised by a judicial tribunal, 156. 

2. A claimant of scrip for revolutionary services in the Virginia line, under 
the act of August 31, 1852, must produce a warrant from the “ proper 
authoritics”’ of that State. Lbid. 

8. The provision in the act of 1852 which requires the Secretary of the 
Interior, in yranting scrip, to be satisfied that each warrant was 
“fairly and justly issued according to the laws of Virginia,” simply 
requires an examination as to the fairness and justness which gave 
character to the act of issuing the warrant, and does not authorize or 
require the Secretary to try over again the questions of fact and law 
settled by the governor and council. J6éd. 

4, Under the act of August 31, 1552, the Secretary of the Interior has no 
eles to issue scrip on a military land warrant not issued or allowed 

y the State of Virginia eo to the lst of March, 1852, 352. 

5. A warrant issued under the authority of the Governor of Virginia, 
after the time limited by the statute of the State, passed March 16, 
1850, was not ‘justly ” issued according to the laws of Virginia. bid. 

6. In order toentitle the holder of a warrant, issued by the State of Vir- 
ginia, to op under the act of August 31, 1852, it is not necessary 
that he should prove to the satisfaction of the Secretary of the In- 
terior that the military services for which it was issued were in fact 
rendered, 304. 

%. The discovery of evidence after the date of the warrant that military 
services were not rendered, would not authorize the Secretary to re- 
verse the action of the State authorities; but, on proof of perjury 
and fraud in the obtaining of the warrant, the case should be returned 
for the action of the State authorities. Jdid, 
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VESSELS. 


1. Before the sale of a vessel to the Government is completed, all debts 
ee and materials on her account should be paid or secured, 
364. 

2. Where a steamer was chartered by the Government to be employed in 
the river La Plata, with stipulation that she should be delivered in a 
tight, staunch, sea-worthy condition, well fitted with every appliance 
requisite for the business in which she had theretofore been engaged, 
it was held, that the warrantee was limited to the time of delivery, 
and had relation to the employment for which the vessel was char- 
tered, 418. 

3. Under the act of December 23, 1852, a vessel built in the United States, 
but transferred to a foreign owner, and afterwards wrecked in the 
waters of the United States, may be allowed an American register by 
the Secretary of the Treasury, 423. 


WASHINGTON AQUEDUCT. 


1. The eee of $500,000, made by the act of June 25, 1860, for the 
completion of the Washington aqueduct, is applicable to the payment 
of debts and liabilities created in the prosecution of that work pre- 
vious to, and existing at, the date of the appropriation, 493. 

2. The superintendent of the Washington aqueduct is not authorized to 
withhold a payment which the Secretary of War or the engineer-in- 
chief has ordered him to make, though he himeelf may differ with his 
superior officers in regard to the justice of the debt. Ibid. 

3, The Secretary of War has no authority to review and change the de- 
cision of the superintendent, made while he was chief engineer of the 
aqueduct, on a question arising under a contract containing a stipu- 
lation which expressly binds both contractor and the United States to 
abide by the decision of the chief engineer as final and conclusive upon 
all questions arising out of, or connected with, the contract. J did. 


WASHINGTON CITY. 


1. By the charter of Washington, tho councils have power to regulate the 
manner of erecting, and the character of the materials to be used in 
the erection of, houses; but no such regulation can be made without 
the approbation of the President of the United States, 51. 
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